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INTRODUCTION 

On  Thursday,  July  15,  1976,  on  motion  by  Mr.  Davis, 
seconded  by  Mr.  Lewis,  it  was  ordered, 

iThat,  a  Select  Committee  of  this  House  be  appointed 
to  review  from  time  to  time  the  reports  of  the 
Ombudsman  as  they  become  available,  to  report 
thereon  to  the  Legislature,  and  to  make  such 
recommendations  as  the  Committee  deems  appropriate; 
reports  and  recommendations  of  the  Committee  to 
be  placed  on  the  Order  Paper  for  discussion  after 
presentation. 

And  that  the  Select  Committee  have  authority  to 
sit  during  recesses  and  the  interval  between 
Sessions  and  have  power  to  employ  such  staff  as 
it  deems  necessary  to  call  for  persons,  papers 
and  things  and  to  examine  witnesses  under  oath, 
and  the  Assembly  doth  command  and  compel  the 
attendance  before  the  said  Select  Committee  of 
such  persons  and  the  production  of  such  papers 
and  things  as  the  Committee  may  deem  necessary 
for  any  of  its  proceedings  and  deliberations  for 
which  the  Honourable  the  Speaker  may  issue  his 
warrant  or  warrants." 

On  Thursday,  December  16,  1976  on  motion  by  Mr. 
Welch,  seconded  by  Mr.  Renwick,  the  Legislative  Assembly 
ordered, 

"That  the  terms  of  reference  of  the  Select  Committee 


appointed  on  July  15th,  1976  to  review  from  time 
to  time  the  reports  of  the  Ombudsman  as  they 
become  available,  be  amended  to  give  the  Committee 
authority  to  formulate  from  time  to  time,  as  the 
Committee  deems  necessary,  pursuant  to  Section 
16(1)  of  The  Ombudsman  Act,  1975,  general  rules 
for  the  guidance  of  the  Ombudsman  in  the  exercise 
of  his  functions  under  The  Ombudsman  Act." 

The  Committee,  through  its  Chairman  on  December  22, 
1976,  wrote  to  all  M.P.P.s  requesting  that  they  each  provide 
the  Committee  with  their  comments  and  observations  on  the  role 
and  operation  of  the  Office  of  the  Ombudsman.   The  Committee 
received  responses  from  the  following  M.P.P.s:   The  Honourable 
Arthur  Meen,  Q.C.,  The  Honourable  William  G.  Newman,  The  Honourable 
John  P.  MacBeth,  Q.C.,  The  Honourable  Sidney  Handleman,  The 
Honourable  Dr.  Harry  Parrott,  Mr.  Douglas  Moffatt,  Mr.  Osie 
Villeneuve,  Mr.  John  Eakins,  Mr.  Mike  Breaugh,  Mr.  Bernard  Newman, 
Mr.  Edward  Good,  Mr.  Edward  Sargent,  Mr.  James  Bullbrook,  Q.C., 
Us.  Evelyn  Gigantes,  Mr.  Paul  Yakabuski,  and  Mr.  Earl  McEwan. 
At  the  invitation  of  the  Committee,  Mr.  Bullbrook,  Ms.  Gigantes, 
^lr.  Yakabuski  and  Mr.  McEwan  appeared  before  it. 

On  Monday,  January  10,  1977,  the  Ombudsman  submitted 
;o  The  Speaker  of  the  Legislative  Assembly,  pursuant  to  Section 
L2  of  The  Ombudsman  Act,  1975,  his  First  Annual  Report  for  the 
period  May  22,  1975  to  October  31,  1976. 

On  Monday,  January  17th  and  Tuesday,  January  18th 
977,  the  Committee  held  organizational  meetings  in  camera,  with 


(III) 


the  Ombudsman,  and  defined  the  scope  of  its  inquiry  with  respect 
to  the  issues  raised  in  the  First  Annual  Report  and  with  respect 
to  any  other  issues  which  the  Committee  considered  necessary  to 
consider,  having  regard  to  its  amended  Order  of  Reference. 

The  Committee  thereafter  met  for  15  sessions  commencing 
on  the  afternoon  of  January  18,  1977  to  March  22,  1977. 

The  foregoing  second  report  deals  with  matters 
which  the  Committee  has  considered  and  reviewed  during  those 
sessions.   The  report  also  contains  such  recommendations  as 
the  Committee  has  deemed  appropriate  in  the  circumstances.   For 
convenience  the  recommendations  are  numbered  where  they  appear 
in  the  text  of  the  report  and  are  summarized  in  Schedule  "A"  to 
this  report. 


(IV) 


PART  I 
NORTH  PICKERING  PROJECT  INQUIRIES 

The  Ombudsman,  in  Appendix  "B"  of  his  report  (paqes 
571-577),  briefly  summarized  the  status  of  the  complaints  of  the 
North  Pickering  Project  former  landowners  as  of  the  10th  of 
January,  1977.   The  events  leading  up  to  the  selection  and  the 
appointment  of  the  two  vehicles  of  inquiry  are  more  fully  set 
out  and  described  in  Part  4  of  this  Committee's  First  Report 
(pages  5  through  12  inclusive) . 

The  Commission  of  Inquiry  was  appointed  under  Order- 
In-Council  2959/76  as  amended  by  Order-In-Council  3545/76. 
Order-In-Council  2959/76  provides  that  "all  matters  referred  to 
this  Commission  shall  be  heard  and  determined  in  proceedings  of 
an  adversarial  nature".   The  agreement  reached  between  the  Ombudsman 
and  the  Minister  of  Housing  on  the  1st  of  October,  1976  which  was 
concurred  in  by  this  Committee,  contains  the  following  sentence, 
"In  view  of  the  fact  that  under  this  solution  the  merits  of  all 
the  cases  will  be  determined  by  proceedings  of  an  adversarial 
nature,  it  is  understood  that  the  Motion  oresently  before  the 
Divisional  Court  will  be  discontinued  by  the  Applicants". 

The  meaning  and  application  of  the  term  "adversarial 
nature"  has  caused  all  parties  to  the  Commission  of  Inquiry  and 
their  counsel  to  become  involved  in  a  series  of  legal  arguments 
before  the  Commission  of  Inquiry  with  respect  to  the  admissibility 
of  certain  evidence  and  the  nature  of  the  proceedings.   As  a  result 
of  certain  rulings  by  the  Commission  of  Inquiry  respecting  the 
admissibility  of  different  classes  of  evidence,  counsel  for  the 
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former  landowners  whose  cases  are  before  the  Commission  of  Inquiry, 
persuaded  the  Commissioners  to  state  a  case  to  the  Divisional 
Court  of  the  High  Court  of  Justice  of  Ontario.   The  Commissioners 
stated  a  case  to  the  Divisional  Court  on  the  31st  of  January,  1977. 

The  stated  case  was  heard  by  the  Divisional  Court  on 
the  10th  of  February,  1977.   The  Court  decided,  in  effect,  that 
the  Commission  should  receive  in  evidence  any  evidence  which 
any  one  of  the  Commissioners  regards  as  admissible  and  relevant 
to  the  matters  to  be  considered.   The  Committee  understands  the 
effect  of  this  ruling  to  be  that  each  of  the  three  Commissioners 
may  recommend  and  report  on  relevant  matters  which  he  considers 
to  be  in  accordance  with  his  own  best  judgment  and  conscience. 
In  other  words,  the  Commission  of  Inquiry  might  submit  from  one 
to  three  different  reports  with  recommendations  as  a  result 
of  its  proceedings. 

Subsequent  to  the  rulings  by  the  Divisional  Court, 
counsel  representing  the  five  land  acquisition  agents  was  granted 
Leave  to  Appeal  by  the  Ontario  Court  of  Appeal.   This  has 
postponed  the  Commission's  hearings  indefinitely  until  the  issues 
raised  in  the  appeal  have  ultimately  been  decided.   The  Court 
of  Appeal  of  Ontario  heard  the  appeal  by  the  land  acquisition 
agents  on  March  14  and  15,  1977.   As  of  the  date  of  the  Report 
the  Court  of  Appeal  has  not  handed  down  its  decision. 

The  Ombudsman,  because  of  his  desire  to  find  a 
solution  to  the  dilemma  of  increasingly  complex  legal  problems 
and  apparent  inevitable  delay,  was  prompted  to  reach  an  agreement 
with  the  Minister  of  Housing  on  October  1,  1976.   These  legal 
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problems  and  delays  are  now  even  more  apparent  and  critical. 
This  delay  is  of  great  concern  to  the  Committee. 

The  Committee  is  further  concerned  that  the  series 
of  events  which  have  transpired  since  the  "agreement"  was 
reached  between  the  Ombudsman  and  the  Minister  of  Housinq  on 
October  1,  1976,  have  made  it  improbable  that  the  terms  of 
reference  agreed  between  the  Minister  of  Housing  and  the  Ombudsman 
and  the  issues  adopted  by  this  Select  Committee  in  its  proceedings 
will  be  fully  investigated,  examined  and  thoroughly  reported  upon. 

This  Committee  is  deeply  concerned  that  the  rights 
of    all  parties  to  the  Commission  of  Inquiry  will  be  seriously 
affected  by  this  further  delay.   Additionally,  the  likelihood 
that  the  Commission  of  Inquiry  will  be  unable  to  reach  a  consensus 
on  all  of  the  relevant  issues  of  inquiry  is  considered  by  this 
Committee  to  be  a  further  potential  source  of  delay. 

The  Committee  is  of  the  opinion  that  the  root  of  all 
of  the  difficulties  which  have  arisen  since  October  1,  1976  is 
the  ambiguity  of  the  term  "adversarial  nature"  which  arises  by 
a  comparison  of  the  wording  of  the  agreement  reached  between 
the  Ombudsman  and  the  Ministry  of  Housing  dated  October  1,  1976 
and  the  Order-In-Council  2959/76  (see  Schedule  "B"  to  this 
Report) .   The  Committee  is  of  the  opinion  that  the  phrase 
"adversarial  nature"  contained  both  in  the  agreement  of  October 
1,  1976  and  in  the  Order-In-Council  is  merely  descriptive  of 
the  nature  of  proceedings  under  The  Public  Inquiries  Act.   It 
was  not  intended  by  this  Select  Committee  that  that  ohraso  would 
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in  any  way  be  interpreted  so  as  to  any  way  limit  or  restrict  a 
full  and  exhaustive  investigation  of  all  relevant  issues. 

This  Committee  therefore  recommends  that  The 
Legislative  Assembly  request  that  the  Order-In-Council  again  be 
amended  to  remove  any  ambiguity  as  to  the  meaning  of  "adversarial 
nature"  and  so  as  to  give  effect  to  the  agreement  reached  on 
October  1,  1976  as  intended  by  this  Select  Committee,  by  removing 
the  sentence  "All  matters  referred  to  this  Commission  shall  bo 
heard  and  determinated  in  proceedings  of  an  adversarial  nature." 
from  Order-In-Council ,  OC  2959/76.       *  See  dissenting  opinion 
of  Larry  Grossman,  M.P.P.,  Schedule  "G". 

PART  II 
FIRST  ANNUAL  REPORT  OF  THE  OMBUDSMAN,  1975-1976 

The  Committee  considered  the  Ombudsman's  First  Annual 
Report  ("Report"),  under  a  number  of  areas  such  as: 

(A)  Specific  recommendations  and  observations  made 

by  the  Ombudsman  respecting  one  or  a  group  of  governmental 
organizations  wherein  recurring  matters  of  concern  were 
perceived  by  him; 

(B)  A  selection  of  specific  case  summaries  wherein  the 
Committee  considered  that  certain  issues  raised  by  the 
particular  complaint  required  a  more  detailed  review; 

(C)  The  general  operation  of  the  office  of  the  Ombudsman 
including  an  examination  of  the  procedures  used  by  the 
Ombudsman  and  his  office,  within  the  period  referenced 

in  the  Annual  Report,  in  carrying  out  the  Ombudsman's 
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various  functions  under  The  Ombudsman  Act,  1975  and 
an  examination  of  how  the  various  statutory  require- 
ments were  met. 

Within  the  period  referenced  by  the  Report  over  14,000 
persons  approached  the  Ombudsman's  office  in  some  way  with  either 
or  both  of  an  inquiry  or  a  complaint.   Of  that  figure,  7,176 
were  classified  as  complaints  and  were  investigated  or  acted  upon 
in  some  fashion  by  the  Ombudsman  and  his  office.   Of  the  7,176 
complaints,  5,330  were  closed  or  disposed  of  by  the  Ombudsman's 
office  within  the  period  referenced  by  the  Report  as  a  result, 
in  whole  or  in  part,  of  the  actions  of  the  Ombudsman  and  his  staff, 
During  this  same  period  the  Ombudsman  was  also  involved  with  the 
formation  and  organization  of  his  office;  with  province-wide 
tours  for  the  purpose  of  "spreading  the  word"  of  the  Ombudsman 
and  making  the  presence  of  his  office  felt  in  every  part  of  the 
province;  and  with  a  study  of  every  significant  Ombudsman  office 
in  the  world.   That  the  Ombudsman  and  his  staff  were  able  to 
accomplish  all  that  is  referenced  in  the  Report  is  a  testimony 
to  the  effort,  dedication  and  enthusiasm  of  the  Ombudsman  and 
each  and  every  member  of  his  staff.   In  a  relatively  short  period 
of  time  the  Ombudsman  has  created  and  oversees  an  operation 
performing  Ombudsman  functions  unequalled  in  substance  and  in 
volume  in  the  world.   The  effect  of  the  presence  of  this  office 
has  already  had  a  significant  influence  on  government,  members 
of  the  Legislative  Assembly,  and  the  people  of  the  Province 
of  Ontario. 

The  Committee  wishes  at  this  time  to  affirm  its 
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support  for  the  concept  of  the  office  of  the  Ombudsman  in 
Ontario.   The  Committee  recognizes  the  significant  contribution 
that  the  Ombudsman  has  and  will  continue  to  make  by  serving 
the  people  of  Ontario  in  matters  where  they  consider  themselves 
to  be  adversely  affected  by  government  or  its  agencies.   The 
comments  and  observations  of  the  Committee  in  this  Report  are 
intended  to  assist  the  Ombudsman  in  the  performance  of  his 
functions  in  the  future  so  that  difficulties  and  obstacles 
encountered  by  him  during  the  existing  evolutionary  phase  of 
his  office,  may  be  avoided,  and  that  the  process  of  his  office 
and  the  functions  which  he  must  perform  will  not  be  delayed  or 
frustrated . 

With  certain  notable  exceptions  found  later  in  this 
Report,  the  Committee  has  postponed  any  detailed  consideration 
of  matters  relating  to  the  Ministry  of  Correctional  Services 
and  of  matters  relating  to  any  amendments  to  The  Ombudsman  Act. 
In  both  of  these  areas  the  Ombudsman  has  informed  the  Committee 
that  special  reports  will  be  forthcoming  from  his  office  and 
available  for  the  Committee  to  consider  this  spring.   Therefore, 
to  the  extent  that  the  First  Annual  Report  deals  with  these  areas, 
the  work  of  the  Committee  has  not  yet  been  completed.   The  Committee 
notes  in  particular  that  the  Ombudsman  hoped  his  "Blueprint"  on 
the  organization  and  operation  of  his  office  would  be  available 
by  the  end  of  March,  1977.   The  Committee  urges  the  Ombudsman  to 
finalize  these  reports  as  soon  as  possible  so  that  the  Committee 
can  complete  its  consideration  of  these  areas  and  make  whatever 
recommendations  it  feels  are  appropriate  and  necessary  in  the 
circumstances . 


-  7  - 


(A)   WORKMEN'S  COMPENSATION  BOARD 

The  Ombudsman  made  observations  and  recommendations 
in  his  Report  with  respect  to  certain  procedures  of  the  Workmen's 
Compensation  Board  and  the  relationship  of  a  claimant  to  the 
Board  in  the  context  of  those  procedures.   The  Ombudsman  recommended 
that: 

(i)   the  Workmen's  Compensation  Board  improve 
its  methods  of  informing  claimants  of 
the  available  Board  appeal  procedures; 

(ii)   the  Workmen's  Compensation  Board  simplify 
its  appeal  procedures  so  as  to  alleviate 
any  confusion  and  complexities  which  he 
perceives  now  exist; 

(iii)   the  Workmen's  Compensation  Board  establish 
a  procedure  that  would  allow  claimants  to 
be  represented  by  legal  counsel  during  the 
appeal  process,  who  would  be  available  to 
the  claimants  from  a  duty  counsel  type  of 
roster,  and  whose  legal  fees  would  be  paid 
by  the  Workmen's  Compensation  Board. 

The  Committee  heard  from  members  of  the  Ombudsman's 
office  responsible  for  Workmen's  Compensation  Board  complaints 
on  the  subjects  of  these  recommendations;  the  working  relationship 
that  exists  between  the  Ombudsman's  office  and  the  Workmen's 
Compensation  Board;  and  the  internal  procedures  employed  by  the 
Ombudsman's  office  in  respect  to  the  investigation  and  resolution 
of  Workmen's  Compensation  Board  complaints.   The  Ombudsman's  staff 
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provided  the  Committee  with  samples  of  files  as  representative  of 
the  matters  referenced  in  the  Ombudsman's  recommendation  and  as 
representative  of  both  the  working  relationship  with  the  Board 
and  the  internal  procedures  employed  by  the  Ombudsman's  office. 

The  Committee  also  heard  from  representatives  of  the 
Workmen's  Compensation  Board  most  familiar  with  the  appeal  process 
including  the  Vice-chairman  of  Appeals,  who  provided  the  Committee 
with  an  excellent  and  informative  description  and  explanation 
of  the  Board's  appeal  procedures.   This  paper  is  annexed  to  this 
Report  as  Schedule  "C"  for  the  advice  and  assistance  of  members 
of  the  Legislature.   This  document  is  the  most  complete  description 
and  explanation  of  the  Board's  current  appeal  process  that  has 
ever  been  presented  to  a  Committee  of  the  Legislature. 

The  Vice-chairman  informed  the  Committee  that  all  of 
the  written  information  respecting  the  Board's  appeal  process  and 
its  procedures  that  is  distributed  to  the  public  consists  of  four 
(4)  paragraphs  found  on  page  4  and  5  of  the  Board's  booklet  entitled 
"Claims  Information  for  Employees  +  Employers",  a  one  page  pamphlet 
entitled  "Information  About  The  Appeals  Procedure",  and  five  (5) 
short  paragraphs  on  the  back  of  the  Board's  Form  HI  under  the 
heading  "Information  About  Decisions".   This  written  information, 
with  the  exception  of  that  contained  in  the  information  booklet,  is 
only  available  in  English.   The  information  is  general  in  nature  and 
does  not  approach  the  particularity  and  detail  of  that  of  Mr.  Reed's 
description  and  explanation  (Schedule  "C").   The  Vice-chairman  informed 
the  Committee  that  claimants  would  be  verbally  informed  of  the  appeal 
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procedures  in  more  detail  if  they  made  requests  of  the  appropriate 
Board  officials. 

It  was  apparent  to  the  Committee  in  the  material 
presented  by  the  Ombudsman's  office  that,  for  whatever  reasons, 
claimants  were  unaware  of  the  nature  of  the  appeal  process  and 
the  procedures  required  of  them  within  that  process.   Generally 
claimants  have  limited  personal  access  to  Board  files  to  assist 
them  in  both  the  preparation  and  presentation  of  an  appeal. 

The  Committee  is  of  the  opinion  that  the  Board  should 
immediately  take  steps  to  improve  the  nature  and  extent  of 
information  made  available  to  claimants  in  respect  of  the  appeal 
process.   Specifically,  the  Board's  pamphlets  entitled  "Information 
About  The  Appeals  Procedure"  should  be  in  the  same  five  (5) 
languages  as  the  "Claims  Information"  booklet.   The  Committee 

recommends  that  the  Legislature  require  the  Workmen's  Compensation 

2 
Board  to  undertake  this  change  forthwith. 

The  Workmen's  Compensation  Board  has  considered  two 
suggestions  made  by  the  Select  Committee  that  the  HI  form  letter 
sent  to  injured  employees  be  re-worded  to  make  it  less  formal 
in  tone  and  that  employers  should  be  asked  hereafter  to  indicate 
on  accident  reports  a  specific  language,  other  than  English, 
spoken  by  the  injured  persons.   The  Board  has  informed  the 
Committee  that  both  of  these  suggestions  have  been  accepted  and 
will  be  included  in  the  next  printing  of  the  employers'  report 
of  accident  or  industrial  disease  Form  7  and  the  Hi  letter  sent 
to  injured  employees.   The  Committee  commends  the  Board  for 
taking  this  step  quickly  to  alleviate  some  of  its  concern  with 
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respect  to  the  language  issue. 

The  Committee  is  also  of  the  opinion  that  the  Board 
should  provide  claimants  with  more  detail  respecting  the  appeal 
process  and  the  necessary  procedures  than  are  available  in  the 
three  (3)  written  items  referenced  above.   To  rely  upon  a 
claimant's  inquiries  of  Board  representatives  as  the  additional 
means  of  disseminating  information  respecting  appeals  is  not  in 
the  Committee's  opinion  sufficient.   Therefore,  this  Committee 
recommends  that  the  Legislature  require  the  Workmen's  Compensation 
Board  to  prepare  a  separate  booklet  or  information  circular,  in 
the  same  five  languages,  to  be  forwarded  to  all  claimants  along 
with  the  form  HI  letter.   The  Committee  recommends  that  this 
booklet  contain  a  description  of  the  appeal  process  and  the 
procedures  required  thereby  based  on  the  document  tabled  with  the 

Committee  by  the  Vice-Chairman  of  Appeals  and  identified  as  Schedule 

3 
"C"  to  this  Report.        The  booklet  should  also  contain  a  very 

clear  and  obvious  statement  that  if  the  claimant  does  not  understand 

any  matter  of  the  process  or  the  procedures  described,  he  or  she 

should  communicate  with  identified  individuals  within  the 

4 
Workmen's  Compensation  Board. 

The  Committee  is  concerned  that  a  claimant  may  be 
placed  at  a  disadvantage  by  representing  himself  personally  at 
an  appeal  with  the  Board's  present  policy  of  not  disclosing  its 
entire  file  to  that  claimant.   The  Committee  recognizes 
the  Workmen's  Compensation  Board's  concern  in  the  matter  of 
confidentiality.   The  Committee,  however,  is  unable  to  reconcile 
the  Board's  practice  of  disclosing  Board  files  to  representatives 
of  a  claimant  in  certain  circumstances  but  not  to  the  claimant 
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personally.   Therefore,  this  Committee  recommends  that  the 
Workmen's  Compensation  Board  review  its  policy  in  this  regard 
with  a  view  to  amending  it  to  give  effect  to  a  policy  of 
complete  and  full  disclosure  of  the  Board's  file  to  the  claimant. 

The  Committee  was  informed  by  the  Vice-chairman  of 
Appeals  that  there  is,  at  the  present  time,  a  study  group 
underway  within  the  Board  which  is  considering  the  entire  aopeal 
process  including  the  matter  of  complexity  of  the  Board's 
existing  procedures.   That  study  group  will  be  reporting  its 
findings  and  recommendations  to  the  Vice-Chairman  and  to  the 
Board  of  Commissioners  shortly.   The  Committee  and  the  Ombudsman's 
office  agreed  that  it  would  serve  no  useful  purpose  for  the 
Committee  to  make,  at  this  time,  any  detailed  findings  and 
recommendations  concerning  those  appeal  procedures  before  the 
Board  has  completed  its  internal  study  and  had  an  opportunity  to 
implement  all  appropriate  recommendations  in  connection  therewith. 

The  Committee  notes  that  both  the  Ombudsman's  office 
and  the  Workmen's  Compensation  Board  are  concerned  about  the 
complexity  of  the  Board's  procedures.   The  Committee  shares  their 
concern  and  urges  the  Board  to  complete  its  study  as  soon  as 
possible  and  take  whatever  steps  are  appropriate  to  implement 
any  necessary  changes. 

The  Committee  recommends  that  the  Ombudsman  in  his 
next  or  subseguent  reports  address  himself  to  this  issue  of 
Board  procedures  and  at  that  time  or  times  provide  the  Committ. 
with  more  detailed  findings  and  examples  of  the  complexities 
within  the  Board's  procedures  which,  from  the  continuing  experience 
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f  his  office,  are  considered  to  be  causing  confusion  in  the 


minds  of  claimants.       The  Committee  accordingly  defers  any 
further  consideration  of  and  comment  on  this  issue  pending  the 
receipt  and  consideration  of  those  reports. 

The  working  relationship  that  exists  between  the 
office  of  the  Ombudsman  and  the  Workmen's  Compensation  Board 
has  evolved  slowly  within  the  period  referenced  by  the  Report. 
The  Ombudsman's  staff  informed  the  Committee  that  both  offices 
were  still  trying  to  work  out  a  satisfactory  process  of 
co-operation  when  complaints  were  being  investigated  or  other- 
wise dealt  with  by  the  Ombudsman  and  his  staff.   To  some  extent 
frustrations  are  being  felt  by  the  Ombudsman's  staff  by  reason 
of  their  perceived  inability  to  come  to  grips  with  a  oroper 
working  relationship  with  the  Workmen's  Compensation  Board. 

The  Committee  is  concerned  that  the  working  relation- 
ship which  presently  exists  between  the  Ombudsman  and  the 
Workmen's  Compensation  Board  may,  in  some  part,  be  contributing 
to  the  backlog  of  cases  the  Ombudsman's  office  presently  has  with 
respect  to  Workmen's  Compensation  Board  complaints  and  to  the 
lengthy  process  of  investigation  and  resolution  that  is  apparent 
from  the  Report  with  respect  to  this  type  of  complaint.   Accordinqly, 
the  Committee  recommends  that  both  the  Ombudsman  and  the  appropriate 
Workmen's  Compensation  Board  Commissioners  immediately  commence 

discussions  for  the  purpose  of  arriving  at  a  mutually 

7 
satisfactory  working  relationship.      The  Committee  further 

recommends  that  the  Ombudsman  report  in  his  next  report  to  the 

Committee  the  status  of  that  working  relationship  and  any 


-  13  - 

improvements  his  office  has  noted  with  respect  to  its  ability 
to  process  Workmen's  Compensation  Board  complaints. 

Section  74  of  The  Workmen's  Compensation  Act  qives 
the  Board  exclusive  jurisdiction  over  all  matters  relatinq  to 
its  appeal  process.   Because  of  its  unique  status  as  an 
independent  body  it  has  naturally  raised  some  question  as  to 
the  Ombudsman's  authority  to  question  Commissioners  of  the  Board 
who  have  presided  on  appeals  and  have  participated  in  Board 
decisions.   The  Board  has  taken  the  position  that  the  Ombudsman 
may  not  have  the  authority  durinq  the  course  of  an  investiqat ion , 
or  at  any  time,  to  question  Board  Commissioners,  Appeals  Adminis- 
trators and  operatinq  staff  as  to  the  reasons  for  their  decision 
or  the  reasons  for  their  professional  opinions.   The  Committee 
understands  the  basis  for  this  position  to  be  that  the  Board 
believes  itself  to  be  a  quasi- judicial  body  and  that  Commissioners 
are  accordinqly  carryinq  out  quasi- judicial  functions  in  the 
appeal  process  and  that  the  Ombudsman  cannot  question  such  a 
quasi- judicial  body  individually  or  collectively  about  the  reasons 
decisions  were  reached.   The  Committee  was  further  informed  by 
Board  officials  that  an  opinion  on  this  issue  of  the  Ombudsman's 
authority  has  been  requested  from  the  Attorney-General.   The 
Board  received  a  legal  opinion  from  the  Ministry  of  the  Attorney- 
General  dated  March  3,  1977,  the  effect  of  which  the  Committee 
interprets  as  confirming  the  Ombudsman's  authority  under  The 
Ombudsman  Act,  1975  to  question  the  Board  Commissioners,  Appeals 
Administrators  and  operatinq  staff  as  to  the  reasons  for  their 
decision  or  the  reasons  for  their  professional  opinion. 

The  Committee  therefore  recommends  that  hereafter 
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the  Board  make  available  to  the  Ombudsman's  office  all  appropriate 
Commissioners,  Appeals  Administrators  and  operating  staff  for  the 

purpose  of  providing  information  relating  to  any  matter  that  is 

9 
being  investigated  by  the  Ombudsman. 

The  ultimate  question  here  is  the  extent  to  which 
the  Legislation  does  or  ought  to  invite  the  Ombudsman  to  substitute 
his  opinion  for  that  of  the  Workmen's  Compensation  Board  on  the 
merits  of  each  individual  case.   The  Committee  in  the  course  of 
its  deliberations  on  questions  related  to  the  Board,  felt  it  was 
adviseable  to  bring  this  question  to  the  attention  of  the  Assembly. 

With  respect  to  the  third  recommendation  of  the 
Ombudsman,  the  Ombudsman's  underlying  principle  of  this 
recommendation  was  that  claimants  be  provided  with  adequate 
guidance  and  assistance  as  they  go  through  the  Board's  appeal 
process.   All  representatives  of  the  Board  appearing  before  the 
Committee  were  unanimous  in  their  opposition  to  this  recommendation. 
They  firmly  believe  that  if  implemented  it  would  essentially 
defeat  the  function  of  the  Board's  process  and  turn  it  into  one 
which  is  adversarial.   The  Ombudsman's  office  was  not  able  to 
provide  the  Committee  with  any  specific  examples  of  cases  wherein 
the  claimant  suffered  as  a  result  of  not  being  represented  by 
legal  counsel. 

The  Committee  is  of  the  opinion  that  it  is  not 
appropriate  at  this  time  to  make  any  comments  or  recommendations 
about  this  matter.   The  Ombudsman,  however,  is  urged  to 
reference  again  his  recommendation  in  his  next  report  with  all 
appropriate  analyses  and  details  of  complaints  made  to  his  office 
wherein  this  issue  is  perceived  to  be  present  and  material  to 
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the  substance  of  the  complaint. 
(A)  2.   ADMINISTRATION  OF  JUSTICE 

At  page  18  of  his  Report,  the  Ombudsman  states: 

"As  a  former  practising  criminal  lawyer,  I 
am  naturally  disturbed  that  almost  70  per 
cent  of  all  complaints  against  Ontario 
government  ministries  involved  the  province's 
justice  system.   I  detect  an  unawareness  on 
the  part  of  the  public  as  to  the  procedures 
they  should  follow  in  asserting  their 
grievances  against  the  operation  of  the 
courts,  or  against  lawyers  or  judges. 
Until  the  public  becomes  better  informed 
as  to  its  rights  to  lodge  complaints  with 
the  Law  Society  regarding  lawyers,  or  the 
Judicial  Council,  which  deals  with  complaints 
against  judges,  or  to  the  Ministry  of  the 
Attorney-General,  which  is  responsible  for 
the  functions  of  the  courts,  the  Ombudsman's 
office  will  continue  to  refer  such  complaints 
to  the  appropriate  agency". 

The  Ombudsman  informed  the  Committee  that  although 
he  perceived  the  matter  of  the  public's  unawareness  of  the  means 
of  asserting  their  grievances  in  this  area,  he  was  unable  to 
offer  any  acceptable  solution  to  the  problem  other  than  a 
continued  commitment  by  his  office  to  continue  to  direct  people 
to  the  appropriate  place  where  their  complaint  can  be  lodged. 
The  Ombudsman  further  advised  that  a  detailed  review  of  this 
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issue  by  the  Committee  would  be  best  reserved  until  his  next 
semi-annual  or  annual  report.   He  would  thus  be  afforded  an 
opportunity  to  assess  the  extent  to  which  his  office  has  been 
effective  in  informing  the  public  of  the  available  procedures 
and  to  what  extent  the  concerns  referenced  in  his  observations 
have  been  relieved. 

The  Committee  agrees  with  the  Ombudsman's  suggestion 
in  this  regard.   It  commends  him  for  his  efforts  in  this  area ; 
for  the  general  advice  his  office  has  given  to  persons  with  this 
type  of  grievance  and  for  the  excellent  working  relationship  ho 
and  his  staff  have  developed  with  those  comprising  the 
Administration  of  Justice  area  most  notably,  the  Ministry  of 
the  Attorney-General,  the  Ministry  of  the  Solicitor  Genera], 
and  The  Law  Society  of  Upper  Canada. 

The  relationship  is  one  of  mutual  respect  for  the 
functions,  responsibilities  and  authorities  of  the  other  wherein 
a  number  of  complaints  received  by  the  Ombudsman  have  been  resolved 

on  a  relatively  informal,  functional  and  expeditious  basis.   The 
Ombudsman  has,  with  this  working  relationship,  been  able  to 
assist  in  the  resolution  of  matters  of  concern  to  members  of 
the  public  by  conducting  discussions  with  senior  officials  of 
both  ministries  involved  regardless  of  the  Ombudsman's  jurisdiction 
over  the  subject  matter  of  the  complaint.   This  workinq  relation- 
ship is  welcomed  by  both  ministries  who  perceive' the  Ombudsman's 
function  as  including  a  means  of  keeping  them  informed  on  areas 
wherein  the  justice  system  has  caused  injustice  to  members 
the  public.   This  working  relationship  is  a  model  for  other 
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governmental  organizations  to  work  towards  with  the  Ombudsman's 
office  as  one  wherein  a  great  number  of  complaints  may  be  resolved 
to  the  satisfaction  of  all  concerned  with  a  minimum  of  disruption 
and  time. 

The  Committee  is  not  advocating  that  the  Ombudsman  or 
his  office  relax  its  procedures  in  complying  with  statutory 
requirements  of  The  Ombudsman  Act  with  respect  to  any  one 
of  the  Ombudsman's  functions.   The  Committee  expects,  in  all 
appropriate  cases,  that  these  procedures  will  be  carried  out. 
However,  in  cases  where  a  more  formal  approach  of  investigation 
etc.  is  required,  the  process  will  be  more  effective  and 
efficient  resting  on  a  foundation  of  this  type  of  working 
relationship  and  mutual  respect. 

The  Committee  notes  that  most  of  the  complaints 
received  by  the  Ombudsman  in  the  area  of  Administration  of 
Justice  are,  by  definition,  beyond  his  jurisdiction.   However, 
one  area  wherein  the  Ombudsman  has  jurisdiction,  in  whole  or 
in  part,  is  with  respect  to  the  matter  of  complaints  by  the 
public  as  to  the  conduct  of  police  officers.   The  Ombudsman 
considers  he  has  jurisdiction  respecting  complaints  against 
Ontario  Provincial  Police  Officers  after  the  Ontario  Police 
Commission  has  considered  and  dealt  with  a  given  complaint. 
The  Ombudsman  has  decided  that  he  does  not  have  original  juris- 
diction over  police  officers  individually  before  the  available 
complaint  process  has  been  exhausted. 

However,  there  is  no  equivalent  complaint  procedure 
with  respect  to  municipal  police  forces  and  the  officers  workinq 


-  18  - 

thereunder.   There  are  divergent  opinions  as  to  whether  the 
Ombudsman's  office  has  any  jurisdiction  in  respect  of  complaints 
against  municipal  police  officers  in  the  absence  of  any  complaint 
procedures  in  The  Police  Act.   As  a  result,  uncertainty  exists 
in  the  minds  of  the  public  with  respect  to  what,  if  any,  means 
are  available  to  it  to  lodge  complaints  respecting  conduct  of 
municipal  police  officers. 

The  Deputy  Solicitor  General  informed  the  Committee 
that  the  Ontario  Police  Commission  has  developed  and  distributed 
to  all  municipal  police  forces  guidelines  for  the  development  of 
uniform  complaint  procedures.   The  Committee  also  understands 
that  the  Ontario  Police  Commission  has  requested  that  the  municipal 
police  forces  implement  these  guidelines  in  the  interests  of 
consistency  and  uniformity.   The  implementation  of  these  guidelines 
throughout  the  province  would  alleviate  much  of  the  uncertainty 
which  exists  in  the  minds  of  the  public. 

The  Deputy  Solicitor  General  further  informed  the 
Committee  that  his  Ministry  expects  to  table  legislation  in  the 
Legislature  this  spring  which  will  provide  for  uniform  complaint 
procedures  throughout  the  province  in  respect  of  all  police  forces, 
which  legislation,  it  is  expected,  will  serve  to  alleviate  the 
confusion  now  present.   The  Committee  expects  further  that  this 
legislation  will  serve  to  crystallize  the  nature  and  extent  of 
the  Ombudsman's  jurisdiction  with  respect  to  complaints  against 
police  conduct. 

In  the  circumstances,  the  Committee  reserves  making 
any  recommendations  on  this  issue  until  the  legislation  is 
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tabled  and  passed  by  the  House  and  until  the  Ombudsman  has  had 
an  opportunity  of  assessing  its  effectiveness  in  respect  of  his 
functions.   The  Committee  recommends  that  the  Ombudsman  address 
himself  to  the  observation  quoted  earlier  in  his  next  or 
subsequent  reports  in  light  of  any  new  legislation  passed  and 
the  subsequent  experience  of  his  office. 

(B)   CASE  SUMMARIES 

The  Committee  considered,  with  the  assistance  of  the 
Ombudsman's  office  and  the  particular  governmental  organizations 
concerned,  those  cases  summarized  in  Chapter  8  of  the  Report 
wherein  the  Committee  decided  a  more  detailed  examination  was 
required.   Wherever  appropriate,  the  Committee  has  made 
recommendations  respecting  practices  and  procedures  within  the 
given  governmental  organization  which  it  believes  has  given  rise 
to  the  particular  complaint  or  the  matter  of  continuing  concern. 
Additionally,  the  Committee  has  noted  those  instances  wherein 
the  particular  governmental  organization  has  complied  with 
certain  requests  and  suggestions  of  either  or  both  of  the 
Ombudsman  and  the  Select  Committee. 

1 .   Ministry  of  the  Attorney-General 

(i)     Complaint  #8  at  page  374  of  the  Report,  highlights 
problems  that  arise  as  a  result  of  the  period  of  time  which 
elapses  between  the  payment  of  outstanding  traffic  or  related 
fines  and  the  reinstatement  of  a  driver's  licence  in  consequence 
of  the  payment  of  those  fines.   The  then  Deputy  Attorney-General 
advised  the  Committee  that  the  present  operation  for  the 
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collection  of  these  fines  and  reinstatement  of  licences  is 
strictly  manual  and  lacks  any  centralization.   The  payment  of 
fines,  at  the  present  time,  is  permitted  at  160  offices  across 
the  province  with  no  centralization.   The  Deputy  Minister  further 
advised  that  he  favours  an  integrated  and  centralized  system 
dealing  with  licence  suspension  and  payment  of  fines. 

The  Committee  commends  the  efforts  of  the  Ministry 
of  the  Attorney-General  in  propounding  and  enacting  a  scheme 
whereby  the  receipt  by  the  province  in  excess  of  $3,000,000 
of  unpaid  fines  has  been  achieved.   However,  as  the  Ministry 
recognizes  and  concedes,  at  present  an  inordinate  period  of 
delay  is  experienced  by  a  person  in  obtaining  a  reinstatement 
of  the  licence  after  the  fines  have  been  paid.   This,  in  the 
Committee's  opinion,  is  tantamount  to  a  penalty  in  addition 
to  the  original  suspension  of  the  driving  licence.   Accordinqly, 
the  Committee  recommends  that  the  Legislative  Assembly  require 
the  Ministry  of  the  Attorney-General  in  concert  with  the  Ministry 
of  Transporation  and  Communications  to  effect  a  centralized 
scheme,  using  the  computer  resources  of  the  Ministry  of 
Transportation  and  Communications,  whereby  licences  that  have 
been  suspended  for  the  non-payment  of  fines  may  be  immediately 
reinstated  upon  the  payment  of  those  fines. 

(ii)     Complaint  #12  at  page  378  of  the  Reoort,  deals  with 
the  absence  of  a  centralized  system  in  the  Provincial  Court 
Offices  in  Ontario  for  the  receipt  and  payment  of  fines  by  any 
Provincial  Court  Office  in  respect  of  a  conviction  by  any 
other  Provincial  Court  in  the  province. 
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The  Deputy  Attorney-General  in  this  case  issued 
an  "extraordinary  directive"  to  the  Office  of  the  Provincial 
Court  in  Toronto  requiring  that  office  to  accept  payment  of 
a  fine  for  a  conviction  which  had  taken  place  at  a  Provincial 
Court  in  another  jurisdiction  in  Ontario,  to  issue  a  receipt 
therefor  the  effect  of  which  permitted  the  convicted  person 
to  avoid  incarceration  for  the  period  of  time  specified  in 
default  of  payment. 

The  Committee  is  of  the  opinion  that  this  is  an 
area  wherein  a  centralized  system  for  the  payment  of  fines  would 
avoid,  in  the  future,  the  possibility  of  a  person  being 
unnecessarily  incarcerated  solely  for  the  reason  that  he  or  she 
was  physically  unable  to  pay  the  fine,  within  the  time  required, 
at  the  Provincial  Court  Office  in  the  jurisdiction  where  the 
conviction  was  issued.   The  Committee  therefore  recommends  that 
the  Ministry  of  the  Attorney-General  develop  a  centralized  scheme 
for  the  payment  of  fines  throughout  Ontario  with  the  aid  and 

assistance  of  whatever  computer  resources  are  considered 
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appropriate  and  necessary  in  the  circumstances. 

2 .   Ministry  of  Correctional  Services 

(i)     Complaint  #37  at  page  412  of  the  Report,  deals  with 
the  issue  of  the  computation  of  a  person's  sentence  who  has  been 
convicted  of  the  offence  of  being  unlawfully  at  large.   The 
Ombudsman's  office  reported  at  page  413  of  the  Report  that  as  a 
result  of  their  investigation,  the  Ministry  of  Correctional 
Services  changed  its  policy  regarding  the  computation  of  escape 
sentences  and  now  provides  that  the  sentence  will  be  concurrent 
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to  the  sentence  being  served  prior  to  the  escape,  wherein  a 
Judge  so  orders  in  his  decision. 

The  Deputy  Minister  of  Correctional  Services  informed 
the  Committee  that  such  a  change  in  policy  had  not,  in  fact, 
been  adopted  and  that  the  disposition  of  this  particular  complaint 
should  not  be  considered  as  a  benchmark  of  new  policy.   The 
Ministry's  position  at  present  is  that  where  a  Judge  provides 
that  a  sentence  on  a  conviction  for  being  unlawfully  at  large  i  s 
to  be  concurrent,  notwithstanding  the  provisions  of  Section 
137  of  The  Criminal  Code,  the  Ministry  will  seek  the  advice  of 
the  appropriate  Crown  Attorney's  office  in  resnect  of  the  matter 
of  an  appeal  from  that  sentence.   The  Committee  agrees  with  the 
position  of  the  Ministry  in  this  case  as  the  only  possible  one 
to  remain  consistent  with  and  to  comoly  with  the  provisions  of 
Section  137  of  The  Criminal  Code.   Accordingly,  the  Committee 
does  not  believe  it  appropriate  to  make  any  further  observations 
or  recommendations  in  connection  with  this  complaint. 

(ii)     Complaint  #41  at  page  415  of  the  Report,  raises  the 
issue  as  to  the  adequacy  of  the  fire  alarm  devices  at  the  Rideau 
Correctional  Centre  in  Ottawa.   The  Committee  was  advised  by  a 
member  of  the  Ombudsman's  staff  that  after  investigating  the  fire 
in  question  the  Fire  Marshal's  office  recommended  to  the  Ministry 
that  the  "annunciator"  in  the  fire  alarm  system  be  changed  to 
indicate  separately  whether  a  fire  is  located  in  either  the 
segregation  area  or  the  basement  area.   The  present  annunciator 
in  the  alarm  only  indicates  that  a  fire  is  in  either  or  both  of 
these  areas. 
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The  Committee  was  informed  by  the  Deputy  Minister  of 
Correctional  Services  that  as  a  result  of  the  Fire  Marshal's 
recommendation,  his  Ministry  contacted  representatives  within  the 
Ministry  of  Government  Services  for  the  purpose  of  determining 
if  the  Fire  Marshal's  recommendations  could  be  implemented. 
The  Ministry  of  Government  Services  has  apparently  advised  the 
Deputy  Minister  of  Correctional  Services  that  the  equipment, 
as  originally  installed,  was  sufficient.   The  Deputy  Minister 
advised  the  Committee,  however,  that  he  and  his  Ministry  support 
an  alteration  of  the  annunciator  in  accordance  with  the  Fire 
Marshal's  recommendation. 

The  Committee  is  of  the  opinion  that  the  equipment 
was  unsafe  and  insufficient  for  the  purpose  intended.   The  events 
of  the  fire  at  this  Correctional  Institution,  while  happily 
resulting  in  no  tragedy,  have  in  this  Committee's  opinion 
highlighted  a  very  serious  defect  in  the  fire  alarm  system  which 
if  not  corrected  might  result,  in  the  future,  in  more  serious 
and  tragic  consequences.   Subsequent  to  his  appearance  before  the 
Committee,  the  Deputy  Minister  informed  counsel  to  the  Committee 
that  additional  equipment  providing  for  a  separate  alarm  and 
annunciator  for  the  segregation  area  and  basement  was  installed 
on  February  11,  1977.   It  is  therefore  unnecessary  to  make  any 
recommendation  about  this  matter. 

(iii)     Complaint  #43  at  page  418  of  the  Report,  deals  with 
the  issue  of  the  period  of  time  an  inmate  of  a  provincial  penal 
institution  is  to  be  held  in  segregation  for  disruptive  behaviour 
before  the  person  in  charge  of  the  particular  penal  institution 
must  hold  a  hearing  into  the  circumstances  of  the  disruption 
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and  impose  the  appropriate  penalty.   The  Committee  was  advised 
by  the  Ombudsman's  office  of  a  typographical  error  in  the  summary 
of  the  complaint  wherein  the  period  of  time  in  which  the  person 
was  held  in  segregation  should  have  read  a  "week-end"  and  not  a 
"week".   The  Deputy  Minister  informed  the  Committee  that  the 
inmate  was  locked  in  her  own  cell  for  the  week-end  and  not  in  a 
segregation  area. 

The  Committee  also  noted  in  its  review  of  this  case 
that  there  appeared  to  be  some  confusion  or  lack  of  communication 
by  Ministry  officials  as  to  what  officials  of  the  particular 
institution  had  been  delegated  with  the  authority  to  hold  the 
hearing  required,  in  the  absence  of  the  superintendent.   The 
Committee  recognizes  the  Ministry's  duties  in  some  cases  to 
segregate  individuals  on  account  of  behaviour.   However,  the 
Committee  recommends  that  a  clear  policy  of  the  Ministry  is 
required  to  provide  for  the  superintendent  or  his  appropriate 
designate  to  conduct  a  hearing  in  respect  of  the  disruptive 
behaviour,  as  soon  as  possible  subsequent  to  the  actual  behaviour, 
so  that  the  time  spent  in  segregation  before  a  hearing  is  minimum 
in  the  circumstances.   Such  a  hearing  should  be  conducted  within 
twenty-four  hours  of  the  event.   Appropriate  amendments  should 
be  made  to  the  regulations  under  the  Ministry  of  Correctional 

Services  Act  to  provide  that  at  all  times  someone  is  present  at 
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the  institution  with  the  authority  to  conduct  such  a  hearing. 

The  Deputy  Minister  has  advised,  subsequent  to  his  appearance 

before  the  Committee,  that  the  Ministry  is  now  reviewing 

segregation  policy  and  the  authority  of  superintendents  to  delegate 

to  other  senior  personnal,  the  functions  of  holding  misconduct 
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hearings . 

(iv)     Complaint  #44  at  page  418  of  the  Report,  concerns 
amount  of  information  respecting  OHIP  coverage  that  is  available 
to  the  inmate  population  in  provincial  penal  institutions  and 
the  method  in  which  this  information  is  disseminated  by  the 
Ministry.   The  Committee  was  advised  by  the  Deputy  Minister  that 
the  information  booklet  presently  available  to  inmates  does  not 
contain  reference  to  the  expanded  OHIP  coverage,  available  since 
1975,  with  respect  to  examination  and  treatment  of  inmates  by 
qualified  specialists.   The  Committee  notes  the  undertaking  by 
the  Deputy  Minister  that  this  information  will  be  included  in  the 
next  information  booklet,  the  printing  of  which  is  expected  to  be 
completed  this  spring. 

The  Committee  recommends  that  the  Ministry  of 
Correctional  Services  be  required  to  inform  all  inmates  in 
provincial  Correctional  Institutions  of  this  expanded  coverage 
by  means  additional  to  this  small  booklet.  14   The  Committee 
further  recommends  that  the  Ombudsman  consider  this  matter 
in  his  next  or  subsequent  reports  and  advise  the  Committee  as 

to  the  extent  to  which  the  problem  inherent  in  this  complaint 
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has  been  alleviated. 

(v)     Complaint  #49  at  page  423  of  the  Report,  was  considered 
by  the  Committee  solely  for  the  purpose  of  confirming  the  procedures 
adopted  by  the  Ministry  of  Correctional  Services  in  enforcing  the 
provisions  of  Section  17(2)  of  The  Ombudsman  Act  respecting  the 
confidentiality  of  correspondence  from  inmates.   The  Committee 
is  satisfied  that  the  Ministry  and  its  officials  have  taken  every 


-  26  - 

appropriate  step  to  comply  with  this  requirement.  This  is  but  an 
example  of  the  excellent  working  relationship  that  exists  between 
this  Ministry  and  the  Ombudsman's  office. 

Section  17(2)  of  The  Ombudsman  Act,  1975  is  deficient 
in  that  it  does  not  provide  for  confidentiality  of  communications 
from  the  Ombudsman's  office  to  the  inmate.   The  Committee, 
therefore,  recommends  that  Section  17(2)  of  The  Ombudsman  Act 
be  repealed  and  the  following  substituted  therefore: 

"Notwithstanding  any  provision  in  any  Act, 
when  any  letter  written  by  the  Ombudsman  or 
by  an  inmate  of  any  provincial  Correctional 
Institution  or  training  school  or  a  patient 
in  a  provincial  psychiatric  facility  is 
addressed  to  the  Ombudsman  or  to  the  inmate 
or  to  the  patient,  as  the  case  may  be,  it 
shall  be  immediately  forwarded  unopened, 
to  the  Ombudsman  or  to  the  inmate  or  to 
the  patient,  as  the  case  may  be,  by  the 
person  for  the  time  being  in  charge  of 
the  institution,  training  school  or 
facility."  16 

The  Committee  was  also  urged  by  the  Ombudsman's  staff 
and  The  Deputy  Minister  of  Correctional  Services  to  consider 
recommending  an  amendment  to  The  Ombudsman  Act  or  other  appropriate 
provincial  legislation  to  provide  for  the  same  privilege  against 
censorship  etc.,  for  inmates  incarcerated  in  provincial 
institutions  who,  for  any  reason,  wish  to  communicate  with  The 
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Correctional  Investigator  charged  with  the  responsibility  of 
investigating  complaints  emanating  from  federal  penal  institutions. 
The  Committee  was  informed  by  the  Deputy  Minister  that  it  is  the 
policy  and  practice  of  the  Ministry  and  its  officials  to  afford 
the  same  privilege  of  confidentiality  to  those  types  of  corres- 
pondence as  is  afforded  to  those  passing  to  and  from  the  Ombudsman's 
office.   The  Committee  is  of  the  opinion  that  further  consideration 
is  required  before  any  recommendation  could  be  made  in  this  area. 
Accordingly,  it  recommends  that  the  Ombudsman  address  himself  to 

this  issue  in  his  next  report  and  formulate  whatever  recommendation 
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he  deems  to  be  appropriate. 

3.   Ministry  of  Health 

(i)     Complaint  #85  at  page  471  of  the  Report,  raises  the 
issue  of  the  Ombudsman's  jurisdiction  over  the  Health  Disciplines 
Board  appointed  by  the  Lieutenant  Governor  in  Council  pursuant  to 
the  provisions  of  The  Health  Disciplines  Act,  1974.   The  Ombudsman 
in  his  Report  specifically  excludes  from  his  jurisdiction  self- 
governing  professions  5such  as  The  Law  Society  of  Upper  Canada, 
The  Royal  College  of  Demtal  Surgeons  of  Ontario,  and  The  College 
of  Physicians  and  Surgeons  of  Ontario.   In  the  circumstances  of 
this  complaint,  the  Ombudsman  investigated  and  formed  opinions 
in  respect  of  a  matter  which  was  originally  dealt  with  by  a  self- 
governing  profession,  The  Royal  College  of  Dental  Surgeons  of 
Ontario,  through  its  Complaints  Committee.   This  Select  Committee 
is  concerned  whether  it  was  the  intention  of  the  Legislature 
that  the  Ombudsman  have  jurisdiction  over  this  tribunal  which 
enjoys  a  unique  relationship  with  all  Health  Disciplines  in 
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Ontario. 

The  Committee  was  informed  that  the  Ombudsman's  opinion 
is  that  the  Health  Disciplines  Board  is  a  "governmental  oraanizat ion " 
within  his  jurisdiction  on  a  simple  reading  of  the  definition  of 
governmental  organization  found  in  Section  1(a)  of  The  Ombudsman 
Act.   The  representative  of  the  Ministry  of  Health,  however,  is 
of  the  ooinion  that  having  regard  to  the  nature  and  function  of 
the  Health  Disciplines  Board,  it  is  not  an  administrative  unit 
of  the  Government  of  Ontario  and  as  such  not  a  governmental 
organization  as  defined  by  The  Ombudsman  Act. 

The  Committee  has  not,  as  of  this  date,  heard 
representation  from  the  Health  Disciplines  Board  or  any  repre- 
sentative thereof.   The  Committee  is  aware,  however,  that  the 
Health  Discipline:  Board  has  shown  the  utmost  co-operation  with 
the  Ombudsman's  office  in  any  investiation  of  its  decisions  and, 
as  of  this  date,  has  not  raised  in  issue  the  matter  of  the 
Ombudsman's  jurisdiction. 

In  his  "Blueprint  Report"  the  Ombudsman  intends  to 
recommend  that  a  schedule  of  governmental  organizations  be  annexed 
to  his  Act  containing  an  exhaustive  list  of  those  administrative 
units  over  which  his  office  has  jurisdiction  to  investigate 
complaints.   The  Committee  intends,  when  considering 
that  Blueprint  Report  at  sometime  in  the  future,  to  address 
special  attention  to  the  matter  of  the  Health  Disciplines  Board. 
At  that  time,  an  appropriate  recommendation  will  be  made  in 
respect  of  the  Ombudsman's  jurisdiction  not  only  of  that  Board 
but  of  all  administrative  units  wherein  jurisdiction  is  in  doubt. 
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Accordingly,  the  Committee  makes  nc  recommendation  with  respect 
to  this  matter  at  this  time. 

4 .   Ministry  of  Consumer  and  Commercial  Relations 

(i)     Complaint  #30  at  page  401  of  the  Report,  deals  with 
the  issue  of  the  need  for  legislation  and/or  regulations  for 
the  installation  of  appropriate  safety  locking  devices  and  screens 
on  residential  apartment  buildings  in  Ontario.   The  Committee 
was  advised  by  the  Executive  Director  of  the  Technical  Standards 
Division  of  the  Ministry  of  Consumer  and  Commercial  Relations 
that  the  Ontario  Euilding  Code  since  January  1,  1976  has  contained 
a  provision  for  the  locking  or  automatic  engaging  devices  to 
control  window  openings  for  all  apartment  buildings  constructed 
after  January  1,  1976.   There  are,  however,  no  requirements 
respecting  similar  devices  in  buildings  erected  prior  to  that  date 
and  it  is  from  windows  in  buildings  within  this  category  that 
infants  and  young  children  have  fallen  to  their  death. 

The  Committee  was  also  informed  by  the  Executive 
Director  that,  subsequent  to  the  Ombudsman's  recommendations, 
the  Honourable  John  Rhodes,  Minister  of  Housing  wrote  to  all 
municipal  clerks  in  the  Province  of  Ontario  on  August  30,  1976, 
suggesting  that  the  municipalities  employ  the  provisions  of 
Section  36  of  The  Planning  Act  by  passing  by-laws  providing  for 
the  installation  of  safety  features  in  buildings  constructed 
prior  to  January  1,  1976  to  specifications  substantially  identical 
to  those  contained  in  the  Ontario  Building  Code  for  post  January 
1,  1976  buildings.   The  effect  of  this  suggestion,  if  implemented, 
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would  be  to  provide  for  a  uniform  safety  standard  in  all 
apartment  buildings  in  Ontario  (see  Schedule  "D").   The  Committee 
notes,  however,  that  this  is  a  matter  entirely  voluntary  to 
each  municipal  authority  and  that,  to  date,  the  suggestion  has 
not  been  implemented  by  many. 

The  Committee  was  informed  by  the  Executive  Director 
that  a  study  is  presently  underway,  under  the  direction  of  the 
Ministry,  with  respect  to  the  implementation  of  these  safety 
features  under  a  provincial  fire  code.   There  is,  however,  some 
general  concern  that  the  matter  of  these  particular  safety 
devices  is  outside  the  jurisdiction  of  fire  control.   The 
Committee  is  of  the  opinion  that  some  steps  must  be  taken 
immediately  to  reduce  "substantially"  the  risk  of  injury  and  death 
in  this  type  of  situation.   The  Committee  notes  the  undertaking 
by  the  Executive  Director  to  raise  this  issue  at  forthcoming 
meetings  with  apartment  owner  representatives  throughout  Ontario 
with  a  view  of  enacting  an  educational  programme  wherein  landlords 
would  advise  tenants  of  the  option  of  having  these  safety  devices 
installed. 

Accordingly,  the  Committee  recommends  that  the 
Legislative  Assembly  urge  the  Minister  of  Consumer  and  Commercial 
Relations  to  pursue  with  the  various  apartment  owner  representatives 
the  matter  of  immediate  action  by  them  to  reduce  substantially 
the  risk  of  injury  and  death  in  anticipation  that  the  Minister 

would  then  report  to  the  Assembly  what  actions  the  apartment  owners 
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have  aqreed  to  undertake  in  this  regard. 

The  Committee  recognizes,  however,  that  this  recommendation 
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is  not  a  satisfactory  long  term  solution.   Accordingly,  it 
recommends  that  the  Legislature  require  the  Minister  of  Consumer 
and  Commercial  Relations  to  effect  an  immediate  study  with  all 
affected  groups  with  a  view  to  enacting  an  amendment  to  the 
Ontario  Building  Code  and  The  Building  Code  Act  to  provide  for 
the  mandatory  installation  in  buildings  erected  prior  to  January 
1,  1976  of  the  type  of  devices  as  provided  for  presently  in  the 
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Ontario  Building  Code  with  respect  to  newly  constructed  buildings. 

(ii)     Complaint  #31  at  page  403  of  the  Report,  deals  with 
the  provisions  of  the  Vital  Statistics  Act.   At  present  the  Vital 
Statistics  Act  does  not  permit  the  Registrar-General  to  change 
a  sex  designation  on  a  birth  certificate  of  a  person  who  has 
successfully  undergone  sex  change  operative  procedures. 

The  Committee  was  informed  by  the  Deputy  Registrar- 
General  that  there  is  at  present  proposed  legislation  within  his 
Ministry  providing  for  sex  designation  changes  by  a  person  on 
application,  accompanied  by  proof  from  a  duly  qualified  medical 
practitioner  that  the  sex  change  operative  procedures  have  in 
fact  been  successfully  completed.   At  present,  this  legislation 
is  with  Cabinet  for  consideration. 

The  Committee  understands  the  effect  of  this  sex 
designation  change  will  be  as  if  the  new  designation  has  existed 
at  all  times.    It  will  be  noted  on  the  birth  register 
but  will  not  supplant  the  original  designation.   The  Committee 
therefore  presumes  that  the  designation  will  not  be  retrospective 
in  its  legal  affect.   If  it  were  it  would  raise  a  great  number 
of  statistical  and  substantive  legal  implications.   The  Committee 
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therefore  recommends  that  the  Minister  of  Consumer  and  Commercial 
Relations  introduce  legislation,  as  soon  as  possible,  to  amend  the 
Vital  Statistics  Act  to  provide  authority  in  the  Registrar-General 
to  make  such  a  sex  designation  change  containing  the  appropriate 

safeguards  to  ensure  that  the  effect  of  the  sex  designation  change 
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not  be  retrospective. 

(C)   OPERATION  OF  THE  OFFICE  OF  THE  OMBUDSMAN 

The  Committee  considered  it  was  necessary  to  review 
and  report  to  the  Legislature  on  the  operation  of  the  office  of 
the  Ombudsman  internally  and  with  respect  to  its  working  relation- 
ship with  various  governmental  organizations  and  with  the 
Legislative  Assembly.   The  purpose  of  this  inquiry  was,  in  part, 
to  determine  whether  the  formulation  of  any  rules  for  the  guidance 
of  the  Ombudsman  in  the  exercise  of  his  functions  is  at  this 
time  appropriate.   After  hearing  from  each  of  the  Directors  of 
the  Directorates  comprising  the  Ombudsman's  office,  which  are 
described  in  Chapters  One,  Three  and  Four  of  his  Report 
respecting  their  functions,  responsibilities  and  operations 
within  the  office,  the  Committee  has  decided  that  it  is  not 
necessary  or  appropriate  at  this  time  to  formulate  any  general 
rules  for  the  guidance  of  the  Ombudsman.   The  reason  for  this 
decision  is  that  the  formulation  of  any  general  rules  in  the 
absence  of  the  Committee's  consideration  and  reporting  upon  the 
"Blueprint"  of  the  Ombudsman  which  will  be  tabled  this  spring, 
would  be  a  duplication  of  effort  with  potentially  inconsistent 
results . 

The  Committee  has  noted  a  number  of  matters  in  this 
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Report  which  it  considers  significant  and  which  will,  in  its 
opinion,  serve  to  assist  the  Ombudsman  and  his  office  in  mastering 
all  of  the  skills  and  insights  required  of  all  concerned  to 
discharge  the  functions  required  of  the  Ombudsman  under  the  Act. 
These  comments  are  made  to  underline  the  very  important  principle 
that  the  functions  of  the  Ombudsman  must  be  carried  out  with 
scrupulous  adherence  tc  the  provisions  of  the  statute. 

1 .   Directorat.es  Within  The  Ombudsman's  Office 

The  Committee  notes  that  the  Directorates  are 
constituted  and  staffed  principally  to  perform  or  assist  in  one 
or  a  combination  of  the  following  functions  of  the  Ombudsman: 
complaint  receiving,  investigative,  opinion  and  recommendation 
formulating.   Generally,  the  Directorates  are  designed  to  work 
both  independently  of  one  another  and  inter-dependently  depending 
on  the  nature  of  the  complaint  received,  the  assistance  required 
to  the  complainant  and  the  complexity  and  substance  of  any 
investigation  required. 

Two  directorates,  the  Directorate  of  Institutional 
and  Special  Services  and  the  Directorate  of  Rural,  Agricultural 
and  Municipal  Services,  perform  in  many  respects,  independently 
of  the  other  Directorates.   The  Committee  recognizes  that  these 
two  Directorates  were  initiated  largely  to  assist  special  cate- 
gories of  people  with  special  problems.   However,  the  Committee 
is  concerned  as  to  the  "enormous  backlog"  of  cases  that  exist 
within  the  office  of  the  Ombudsman  and  within  The  Directorate  of 
Institutional  and  Special  Services  in  particular.   The  Committee 
notes  a  comment  made  by  the  Director  of  Institutional  and  Special 
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Services  in  a  letter  written  to  a  complainant  that  having  regard 
to  the  large  backlog  of  cases  the  office  has,  the  investigation 
may  "take  several  months".   The  Committee  recommends  that  the 
Ombudsman  consider  its  observations  concerning  the  Directorates 
within  his  office  that  perform  independently  of  the  other 
Directorates  and  the  backlog  of  cases  which  exist  within  his 
office,  with  a  view  to  ensuring  that  his  entire  staff  be  available 
for  front-line  duty  to  every  complainant  regardless  of  special 
category  or  status  to  ensure  that  all  complaints  can  be  brought 

to  their  appropriate  conclusion  within  the  shortest  period  of 
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time. 

The  Committee  also  notes  that,  in  some  circumstances, 
the  Directorates  perform  a  duplication  of  service.   For  example, 
the  Directorate  of  Interview  Services  performs  the  identical 
service  with  respect  to  complaints  received  in  person  or  by 
telephone  as  does  the  Legal  Office  Directorate  with  respect  to 
complaints  received  in  writing.   Also,  the  Legal  Directorate 
instructs  the  Directorate  of  Interview  Services  to  prepare  the 
"information  and  advice"  type  of  letter  sent  to  complainants 
whose  complaints  are  beyond  the  jurisdiction  of  the  Ombudsman, 
for  the  signature  of  the  Legal  Office  Director.   The  Committee 
recommends  that  the  Ombudsman  consider  its  comments  concerning 
duplication  of  services  within  his  office  with  a  view  to  determining 

whether  changes  might  be  appropriate  to  expedite  the  process  of 

22 
dealing  with  complaints,  especially  non- jurisdictional  complaints. 

The  Directorate  of  Administrative  Services  is  by 
definition  and  of  necessity  a  completely  independent  function 
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within  the  Ombudsman's  office.   The  Director  of  Administrative 
Services  is  charged  with  a  responsibility  for  the  control,  both 
financial  and  administrative,  without  which  the  most  capable  of 
staff  would  be  reduced  to  chaos.   The  Committee  commends  the 
Ombudsman  for  his  choice  of  Director  of  Administrative  Services. 
His  sense  of  duty  and  organization  will  serve  the  office  well 
in  the  future. 

II .   Preliminary  Investigations 

The  Committee  learned  that  the  Ombudsman's  office, 
the  Directorate  of  Institutional  and  Special  Services  in  parti- 
cular, employs  a  procedure  called  "Informal  or  Preliminary 
Investigations",  wherein  a  member  of  the  Ombudsman's  staff  attends 
upon  a  complainant,  generally  in  a  penal  institution,  after 
the  initial  complaint  is  received,  for  the  purpose  of  either 
confirming  the  substance  of  the  initial  complaint  or  taking 
such  action  as  is  considered  appropriate  and  necessary  to  effect 
an  immediate  satisfactory  disposition  of  the  matter  in  question. 
The  Committee  commends  and  supports  this  procedure  wherever 
appropriate. 

However,  it  is  of  the  opinion  that  this  procedure 
must  be  strictly  limited  to  those  cases  wherein  further 
information  is  required  for  confirming  a  complaint  or  where 
immediate  assistance  is  required  and  the  circumstances  of  the 
complaint  make  the  procedural  requirements  contemplated  by  the 
Act  impossible.   Once  the  substance  of  the  complaint  has  been 
confirmed  or  where  an  immediate  disposition  of  the  matter  is 
neither  possible  nor  advisable,  the  normal  investigative 
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procedures  required  by  The  Ombudsman  Act  must  be  undertaken. 
To  do  less  would  expose  the  office  of  the  Ombudsman  and  through 
it  the  complainant,  to  a  challenge,  on  substantive  legal  grounds, 
of  any  opinion  and/or  recommendation  the  Ombudsman  might 
ultimately  make. 


III.   Delegations  Pursuant  to  Section 
2  7  of  The  Ombudsman  Act 


The  Committee  was  informed  that  as  of  January  10,  1977, 
the  Ombudsman  had  not  delegated  in  writing  to  any  persons  holding 
any  office  under  him  any  of  his  powers  under  the  Act  that  he  is 
permitted  to  delegate,  except  in  those  circumstances  wherein  the 
Ombudsman  deemed  it  to  be  appropriate.   The  Committee  is 
concerned  that  the  absence  of  written  delegation  to  members  of 
his  staff  carrying  out  his  functions  under  the  Act  expose  him 
and  his  staff  to  a  challenge  of  want  of  authority  in  any  given 
circumstance.   Accordingly,  the  Committee  requested  that  the 
Ombudsman  consider  issuing  the  appropriate  delegations  in 
writing  immediately.   The  Committee  is  pleased  to  report  that 
the  Ombudsman  had  instructed  his  Director  of  Legal  Research  to 
prepare  the  appropriate  delegations  for  all  members  of  his  staff 
carrying  out  Ombudsman  functions.   These  written  delegations 
were  issued  by  the  Ombudsman  on  February  28,  1977  to  members  of 
his  staff.   The  forms  of  the  delegations  are  attached  to  this 
Report  as  Schedule  "E". 

IV.   Form  of  Complaints  in  Writing 

In  some  circumstances,  especially  where  a  complainant 
is  unable  to  write,  a  "complaint  in  writing"  as  required  by  Section 
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17(1)  of  The  Ombudsman  Act  consists  of  a  memorandum  prepared  by 
a  member  of  the  Ombudsman's  staff.   It  also  appears  that  in  some 
circumstances  this  memorandum  will  serve  to  initiate  an  investi- 
gation, without  the  "complainant"  being  informed  of  and  confirming 
its  contents. 

The  Committee  is  concerned  that,  in  every  case,  before 
an  investigation  is  commenced,  a  complainant  be  informed  of  the 
content  of  the  "complaint"  and  be  provided  with  a  copy  and 
affirm  in  some  appropriate  manner,  the  contents  thereof.   This 
will  avoid  the  possibility  of  any  misunderstanding  in  the  future 
that  a  person  did  not  intend  a  complaint  to  be  made  or  that  the 
substance  of  the  complaint  was  misunderstood  by  the  Ombudsman's 
office . 

V.   Period  of  Time  Spent  on  Jurisdictional 
vs  Non-Jurisdictional  Complaints 

The  Committee  recognizes  the  policy  of  the  Ombudsman 
that  with  respect  to  matters  falling  outside  his  jurisdiction, 
every  effort  is  made  to  ensure  "that  no  one  coming  to  the  Ombudsman 
for  help  leaves  without  having  his  or  her  situation  carefully 
and  impartially  reviewed".   The  Committee  also  notes  that  this 
is  a  reflection  of  a  desire  of  members  of  the  Legislature  to 
assist  people  in  some  degree  in  order  that  they  not  leave  the 
Ombudsman's  office  with  a  feeling  of  more  frustration  and  anger 
than  they  had  before  seeking  the  Ombudsman's  assistance. 

The  Committee  notes,  however,  that  in  the  period 
referenced  by  the  Report  a  great  many  man  hours  of  the  Ombudsman's 
office  were  spent  after  the  issue  of  jurisdiction  was  determined, 
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in  determining  what  could  be  done  to  help  that  individual  find 
his  or  her  way  to  the  appropriate  place  to  voice  his  or  her 
complaint.   The  Committee  also  notes  that  within  the  period 
referenced  by  the  Report  there  was  a  substantial  equality  in 
the  time  spent  on  cases  falling  within  the  Ombudsman's  juris- 
diction and  those  cases  falling  outside.   The  Committee  recognizes 
that,  in  some  degree,  this  equality  may  be  a  factor  of  the 
learning  process.   Within  the  learning  period  matters  are  being 
researched  for  the  first  time  to  determine  jurisdiction  and  the 
avenues  available  for  assistance.   To  the  extent  that  this  is  a 
contributing  factor,  the  Committee  expects  in  the  following 
Ombudsman  reports  that  the  duration  of  the  time  required  in 
non- jurisdictional  matters  will  have  dropped  significantly  in 
comparison  to  those  for  jurisdictional  matters. 

However,  the  Committee  notes  the  extremely  heavy 
workload  carried  by  the  Ombudsman's  office  and  the  significant 
backlog  of  cases  in  some  of  the  directorates.   The  Committee  is 
of  the  opinion  that  the  Ombudsman  must  be  very  careful  to  weigh 
the  consideration  of  assisting  all  persons  coming  to  his  office 
against  the  possibility  that  those  persons  who  have  complaints 
within  his  jurisdiction  are  having  the  processing  of  their 
complaints  unduly  delayed.   There  is  a  point  in  time  where  the 
Ombudsman's  policy  of  assisting  persons  with  non- jurisdictional 
problems  must  in  some  degree  give  way  to  the  processing  of 
jurisdictional  complaints  already  within  his  office.   The  Committee 
recommends  that  the  Ombudsman  give  his  policy  relating  to  time 
spent  by  his  office  on  non- jurisdictional  matters  all  appropriate 
consideration  and  address  himself  to  the  question  of  whether 
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complaints  within  his  jurisdiction  are  being  delayed  as  a  result 

23 
of  this  policy  in  his  next  semi-annual  or  annual  report. 

VI.   Personal  Contact  with  Complainants 

The  Committee  was  informed  by  members  of  the  Ombudsman's 
staff  that  personal  contacts  are  made  with  complainants  wherever 
possible.   It  is  a  fact,  however,  that  within  the  period 
referenced  in  the  Report,  the  number  of  personal  contacts  made  with 
complainants  living  in  and  near  Toronto  greatly  exceed  those  in 
the  other  areas  of  the  province.   The  Committee  recognizes  that 
geographic  realities  are  in  part  a  reason  for  this  fact. 

However,  the  Committee  expressed  concern  during  its 
meetings  with  the  Ombudsman  and  his  staff  that  from  the  material 
reviewed,  supplied  from  the  Ombudsman's  office,  it  appeared  that, 
to  some  degree,  once  a  complaint  was  lodged  a  complainant  was 
transferred  from  a  "person  to  a  file".   It  also  appeared  from 
material  supplied  by  the  Ombudsman's  office  that  communication 
emanating  from  the  Ombudsman's  office,  on  a  regular  basis, 
keeping  the  complainant  informed  of  the  status  of  the  complaint, 
was  wanting. 

The  Committee  therefore  recommends  that  the  Ombudsman 
consider  these  observations  with  a  view  to  improving  firstly,  the 
number  of  personal  contacts  made  with  complainants  and  secondly, 

adopting  a  procedure  within  his  office  to  keep  complainants 
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informed,  on  a  regular  basis,  as  to  the  status  of  their  complaint. 
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VII.   Ombudsman's  Report  and  Recommendations 

Under  Section  22(3)  of  The  Ombudsman  Act 


Within  the  period  referenced  by  the  Report,  many 
reports  and  recommendations  sent  to  governmental  organizations 
pursuant  to  this  section  contained  opinions  and  recommendations 
other  than  in  the  exact  wording  contained  in  Section  22(1)  and 
22(3)  of  The  Ombudsman  Act.   The  Committee  was  advised  that  the 
Ombudsman  is  concerned  over  the  reaction  of  some  governmental 
organizations  to  the  actual  wording  of  Section  22.   For  example, 
the  words  "unjust,  oppressive,  or  improperly  discriminatory", 
might  be  inflammatory  and  tend  to  alienate  the  particular 
governmental  organization  thus  making  the  Ombudsman's  efforts 
more  difficult. 

The  Committee  sympathizes  in  some  degree  with  the 
concern  of  the  Ombudsman's  office  in  this  situation.   However, 
it  is  of  the  opinion  that  any  deviation  from  the  wording  in 
Section  22  in  a  report  of  the  Ombudsman  of  his  opinions  and 
recommendations  leaves  the  matter  of  his  opinions  and  recommenda- 
tions open  to  interpretation  and  therefore  doubt  or  challenge  by 
the  governmental  organization  affected. 

The  Committee  was  informed  by  the  Director  of  Legal 
Research  that  the  Ombudsman  now  records  those  parts  of  sub-section 
(3)  of  Section  22  upon  which  his  opinion  is  based  and  precisely 
what  recommendations  he  has  made  in  consequence  thereof.  These 
matters  are  now  recorded  contemporaneously  with  the  formulation 
of  the  Ombudsman's  opinion  and  the  formulation  of  the  appropriate 
recommendations.   The  Committee  commends  the  Ombudsman  and  his 
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staff  for  this  new  procedure.   However,  the  Committee  recommends 
that  the  Ombudsman  consider  the  necessity  of  reporting  to 
governmental  organizations  opinions  in  the  strict  wording  of 

Section  22(3)  to  alleviate  any  possible  doubt  or  challenge  as 

25 
to  the  Ombudsman's  authority  for  making  recommendations. 


VIII.   Notice  to  Governmental  Organization  or  Person 
Pursuant  to  Section  19(3)  of  The  Ombudsman  Act 


A  significant  portion  of  the  Committee's  discussions 
with  the  Ombudsman's  staff  centered  around  the  obligation  on  the 
Ombudsman  to  give  a  notice  pursuant  to  Section  19(3)  of  The 
Ombudsman  Act  to  any  person  who  may  be  adversely  affected  by 
any  report  or  recommendation  the  Ombudsman  might  make.   The 
Committee  was  informed  that  the  Ombudsman  is  of  the  view  that 
before  a  "person"  is  entitled  to  receive  such  a  notice,  the 
report  or  recommendation  must  be  adverse  and  must  adversely 
affect  that  person.   The  term  "adversely  affect"  as  it  appears 
to  be  interpreted  by  the  Ombudsman  applies  to  persons  in 
limited  situations.   For  example,  where  there  is  a  possibility 
of  disciplinary  proceedings  being  commenced;  a  severe  loss  of 
reputation  resulting;  or  a  financial  loss  being  suffered. 

The  Committee  was  also  provided  with  a  copy  of  an 
independent  legal  opinion  given  to  the  Ombudsman  in  December, 
1976,  which  the  Ombudsman  believes  supports  the  above  interpre- 
tation.  The  Committee  disagrees  with  the  interpretation  the 
Ombudsman  has  placed  on  his  obligations  to  give  notice  pursuant 
to  this  section.   The  word  "adverse"  in  Section  19(3)  must 
relate  to  the  opinions  the  Ombudsman  may  formulate  pursuant  to 
Section  22(3)  of  The  Ombudsman  Act  and  any  recommendations  that 
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are  appropriate  thereunder  with  respect  of  a  decision,  recommenda' 
tion,  act  or  omission  made  by  a  governmental  organization  or  a 
person  representing  that  governmental  organization.   Wherever 
the  Ombudsman's  opinion,  report  or  recommendation  identifies  or 
is  capable  of  identifying  a  person  within  the  governmental 
organization  who  may  have  made  or  contributed  to  the  decision, 
recommendation,  act  or  omission,  which  is  the  subject  matter  of 
the  investigation  etc. ,  then  the  Ombudsman  has  an  obligation  to 
give,  in  addition  to  the  governmental  organization,  that  person 
a  notice  pursuant  to  Section  19(3),  and  with  it  an  opportunity 
of  making  whatever  representations  are  aoproDriate.   It  is  not 
enough  for  the  Ombudsman  to  assume  that  the  governmental 
organization  will  inform  the  person  affected  and  ask  that 
person  to  provide  input  to  whatever  representations  the 
governmental  organization  may  believe  to  be  appropriate.   By 
affording  the  person  an  opportunity  of  making  representations 
on  his  own  the  Ombudsman  is  assured  of  a  more  complete  and 
impartial  investigation  before  his  opinion  and  recommendations 
are  finalized. 

The  Committee  recognizes  that  in  some  circumstances 
such  as  an  investigation  of  the  scope  of  the  North  Pickering 
Project,  the  number  of  notices  required  from  the  Ombudsman  to 
persons  would  be  large  and  that  the  follow-up  required  by  his 
office  would  be  time  consuming  and  may  serve  to  prolong  the 
investigation.   However,  in  view  of  the  implications  and 
substantial  effect  that  such  recommendations  will  have  in  the 
circumstances,  the  Committee  is  of  the  opinion  that  the  Ombudsman 
has  a  duty  to  give  to  every  person,  who  was,  at  all  material 
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times,  within  the  governmental  organization  and  who  will  be 
identified  in  the  Ombudsman's  final  Report,  the  opportunity  to 
be  heard.   Wherever  the  Ombudsman  is  in  doubt  as  to  whether  or 
what  persons  ought  to  be  given  such  a  notice,  he  should  be  overly 
broad  rather  than  restrictive  in  his  application  of  the  notice 
provision  in  this  section. 

The  Committee  therefore  recommends  that: 

(a)  The  Ombudsman  Act,  197  5  be  amended  so  as  to 
specifically  require  the  Ombudsman  to  give  notice 
to  all  persons  who  may  be  adversely  affected  by 
any  report  and, 

(b)  in  the  interim  the  Ombudsman  follow  this  practice 
of  liberal  or  wide  interpretation  of  the  notice 
requirement  of  Section  19(3). 

PART  III 
PROVINCIAL  AUDITOR'S  REPORT 

The  Provincial  Auditor's  Report  on  the  audit  of  the 
Office  of  the  Ombudsman  for  the  period  from  inception  on  July 
10,  1975  to  March  31,  1976,  was  delivered  to  the  Ombudsman  on 
the  28th  of  September,  1976.   The  Committee  reviewed  the  matters 
raised  by  the  Provincial  Auditor  with  the  Ombudsman's  Director 
of  Administration  who  is  responsible  for  all  matters  relating 
to  the  fiscal  control  of  the  Ombudsman's  staff.   The  Director 
provided  the  Committee  with  a  progress  report  on  what  steps 
the  Ombudsman's  office  has  taken  in  response  to  the  Provincial 
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Auditor's  recommendations,  which  are  summarized  at  pages  112  and 
113  of  the  report  of  the  Provincial  Auditor  to  the  Legislative 
Assembly  of  Ontario  for  the  year  ended  March  31,  1976. 

Generally,  this  Committee  can  report  that  the 
Ombudsman's  office  has  acted  quickly  and  positively  to  improve 
those  practices  referenced  by  the  Provincial  Auditor  in  ways 
that  will  reduce  the  possibility  of  further  concern  and  comment. 
The  Committee  notes,  however,  that  to  the  date  of  writing  this 
report  the  Ombudsman  has  chosen  not  to  wholly  adopt  the  Provincial 
Auditor's  recommendations  with  respect  to: 

(a)  the  adoption  of  the  Manual  of 
Administration  of  Government;  and 

(b)  purchasing  procedures  respecting 
equipment  and  supplies  and  in  particular, 
automobiles . 

The  Ombudsman's  Director  of  Administration  is  of  the 
opinion  that  the  Manual  of  Administration  used  by  the  Government 
of  Ontario  is  appropriate  to  be  adopted  by  the  Ombudsman's  office. 
The  Committee  was  informed  that  the  Ombudsman,  however,  takes 
the  position  that  the  Manual  ought  not  to  apply  where  special 
circumstances  relating  to  his  office  dictate  that  the  procedures 
in  the  Manual  are  impossible  to  observe  without  unduly  restricting 
his  ability  to  fulfil,  in  some  circumstances,  any  function  under 
The  Ombudsman  Act. 

The  Committee  is  of  the  opinion  that  one  of  the 
purposes  and  effects  of  the  Manual  of  Administration  is  to 
provide  the  maximum  of  financial  control  and  safeguards  over 
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funds  used  by  the  public  sector  which  are  held  by  many  to  be  in 
the  nature  of  "trust  funds".   The  Committee  is  concerned  that  the 
Ombudsman  and  his  office  be  immune  from  any  criticism  respecting 
the  use  or  misuse  of  public  funds.   The  Committee  was  further 
impressed  by  the  opinion  of  the  Director  of  Administration  that 
all  of  the  matters  referenced  by  the  Provincial  Auditor  in  his 
Report  would  have  been  avoided  had  the  Manual  of  Administration 
been  adopted  and  employed  by  the  Ombudsman  since  the  inception 
of  his  office.   Accordingly,  this  Committee  recommends  that  the 

Ombudsman  be  required  to  adopt  the  Manual  of  Administration  as 
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the  manual  of  his  office. 

The  Provincial  Auditor  further  recommended  after 
noting  that  five  (5)  vehicles  were  purchased  by  the  Ombudsman's 
office  without  the  benefit  of  tenders,  that  the  facilities  of 
the  Ministry  of  Transportation  and  Communications  be  used  here- 
after for  the  purchase  of  all  vehicles.   It  appears  that  the 
Ombudsman's  office  now  uses  the  purchasing  facilities  of  the 
Ministry  of  Transportation  and  Communications  wherever  the 
required  waiting  period  is  suitable  to  the  needs  of  the  office. 
Where,  however,  the  waiting  period  is  considered  to  be  too  long, 
the  office  has  purchased  vehicles  after  obtaining  competitive 
quotations,  at  the  lowest  available  price. 

The  Committee  recognizes  that  during  the  Ombudsman's 
first  year  of  operation,  there  may  have  been  special  circumstances 
which  required  automobiles  to  be  purchased  within  a  relatively 
short  period  of  time.   However,  the  Committee  can  forsee  no 
circumstances  in  the  future  wherein  the  purchase  of  any  automobiles 
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would  be  required  in  a  period  less  than  the  usual  waiting  period 
required  with  the  Ministry  of  Transportation  and  Communications. 
Accordingly,  the  Committee  recommends  that  hereafter  the  Ombudsman's 
office  use  the  purchasing  facilities  of  the  Ministry  of 

Transportation  and  Communications  for  the  purchase  of  any 
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additional  or  replacement  automobiles  required  by  his  office. 

PART  IV 

FINAL  REPORT  OF  THE  SELECT  COMMITTEE  ON  THE  FOURTH  &  FIFTH 

REPORTS  OF  THE  ONTARIO  COMMISSION  ON  THE  LEGISLATURE 
("THE  MORROW  COMMITTEE") 

At  pages  51  and  52  of  its  Report,  The  Morrow  Committee 
makes  reference  to  the  Select  Committee  on  the  Ombudsman  and  makes 
the  following  comment: 

"This  Committee  feels  confident  that  such  a 
small  committee  is  appropriate  to  consider 
the  Ombudsman's  Report  and  should  include  in 
its  considerations  procedures  for  review  of 
the  estimates  for  the  office  of  the  Ombudsman 
and  requests  for  amendments  to  the  governing 
legislation. 

The  implementation  of  the  recommendations  of 
the  Second  Interim  Report  regarding  committee 
structure  will  require  a  review  of  the  role 
and  purpose  of  all  Committees,  including  the 
Select  Committee  on  the  Ombudsman,  and  at 
that  time  the  principles  relating  to  committees 
and  sub-committees,  as  stated  in  the  Reoort , 
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should  be  adhered  to". 

The  Second  Interim  Report  of  the  Morrow  Committee 
dated  June  22,  1976  at  pages  26  and  27,  recommends: 

"...that  three  large  standing  committees  be 
established,  aligned  with  the  policy  fields 
of  justice,  social  development  and  resources 
development,  and  a  fourth  for  Treasury, 
Revenue  and  other  ministries  not  in  policy 
fields. 

The  House  should  always  have  the  power  to 
appoint  select  committees,  for  example,  the 
striking  committee;  however,  the  Committee 
recommends  that  special  studies  which  are 
now  being  done  by  select  committees  should 
normally  be  referred  to  the  appropriate 
standing  committee,  which  could  appoint  a 
sub-committee  to  undertake  the  study" . 

This  Committee  interprets  the  "principles",  relating 
to  committees  as  contained  in  the  Second  Interim  Report  of  The 
Morrow  Committee  to  provide  that  the  Select  Committee  on  the 
Ombudsman  be  restructured  to  be  included  as  a  "sub-committee"  of 
one  of  the  standing  committees  recommended  on  page  27  of  the 
Second  Interim  Report.   The  Committee  does  not  consider  it 
appropriate  at  this  time  to  comment  on  the  effect  of  The  Morrow 
Committee's  recommendations  as  they  affect  it  until  the  final 
report  has  been  fully  studied  by  all  Members  and  debated  in  the 
House . 
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However,  the  Committee  does  consider  that  having 
regard  to  the  present  Order  of  Reference  of  this  Committee  and 
the  recommended  expanded  Orders  of  Reference  for  it  by  the 
Ombudsman  and  The  Morrow  Committee,  that  it  should  be  permitted 
to  continue  without  interruption  of  authority  and  substance 
whether  it  be  restructured  as  a  part  of  a  permanent  standing 
committee  or  a  continuing  special  Select  Committee.   The  relation- 
ship that  exists  between  the  Ombudsman  and  the  Legislature  requires 
a  Select  Committee  of  this  nature  with  authority  and  flexibility 
to  deal,  on  a  continuing  basis,  with  matters  affecting  the 
Ombudsman  such  as  reports,  rules  for  his  guidance  in  the  performance 
of  his  functions  under  the  Act  and  any  other  matter  arising 
which  is  within  its  order  of  reference.   The  Committee  is  of 
the  opinion  that  the  Legislature  and  the  Ombudsman  require  a 
continuing  and  permanent  committee  in  substantially  the  same  way 
as  the  Legislature  and  the  Provincial  Auditor  require  the  Public 
Accounts  Committee.   The  Committee  should  have  and  continue  to 
have  an  identity  of  its  own  to  deal  with  the  unique  matters  that 
arise  from  the  consequence  of  the  operation  of  the  Ombudsman's 
office . 


PART  V 

EXPANSION  OF  ORDER  OF  REFERENCE  OF  THE 
SELECT  COMMITTEE  ON  THE  OMBUDSMAN 


It  is  noted  that  The  Morrow  Committee  recommended 
that  this  Committee's  Order  of  Reference  be  expanded  to  review 
estimates  of  the  office  of  the  Ombudsman.   The  Committee  notes 
that  this  recommendation  is  consistent  with  that  contained  in  the 
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Select  Committee  on  the  Rules  and  Guidelines  for  the  Ombudsman 
(Votes  and  Proceedings,  December  11,  1975). 

The  Committee  concurs  in  these  recommendations.   By 
nature  of  its  present  Order  of  Reference  and  the  continuing 
relationship  that  exists  between  it  and  the  Ombudsman's  office, 
it  is  acquiring  the  necessary  experience  and  insights  into  that 
office  for  the  purpose  of  fully  and  adequately  inquiring  into 
the  matter  of  the  Ombudsman's  estimates. 

The  Committee  recognizes,  however,  that  preliminary 
estimates  for  the  Office  of  the  Assembly,  The  Provincial  Auditor, 
The  Commission  on  Election  Contributions  and  Expenses,  and  The 
Ombudsman  are  submitted  to  the  Board  of  Internal  Economy.   The 
Committee  therefore  perceives  its  role  with  such  an  expanded 
Order  of  Reference  as  receiving  preliminary  estimates  of  the 
Ombudsman  for  the  fiscal  year  in  question,  after  they  have  been 
tabled  in  the  House.   The  Committee  would  then  consider  the 
estimates  and  report  to  the  House  in  whatever  way  it  considers 
appropriate.   This  would  comply  with  Sections  54  and  90  of  The 
British  North  America  Act  and  Standing  Order  86  of  the  Legislative 
Assembly  of  Ontario. 

Accordingly,  the  Committee  recommends  that  its  Order 
of  Reference  be  expanded  to  provide  that  "it  review  from  time  to 
time  the  estimates  of  the  Ombudsman  as  they  become  available,  to 

report  thereon  to  the  Legislature,  and  to  make  such  recommendations 
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as  the  Committee  deems  appropriate". 
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PART  VI 


RELATIONSHIP  BETWEEN  THE  OMBUDSMAN,  HIS  OFFICE 
AND  MEMBERS  OF  THE  LEGISLATIVE  ASSEMBLY 


The  Committee  was  informed  that  recently  procedures 
have  been  implemented  by  which  a  member  is  informed  beforehand  by 
the  Ombudsman's  office  of  any  attendance  by  him  or  a  member  of  his 
staff  in  the  constituency  for  the  purpose  of  conducting  public 
or  private  hearings. 

Additionally,  it  is  a  matter  of  procedure  now  with  all 
complaints  that  are  received  at  the  Ombudsman's  "private  hearings", 
that  complainants  are  asked  if  their  M.P.P.  may  be  informed  on  a 
continuing  basis  of  the  nature  of  the  complaint  and  its  progress 
through  the  Ombudsman's  office. 

Subsequent  to  the  passing  of  The  Ombudsman  Act,  1975  and 
Mr.  Maloney's  appointment  as  Ombudsman  in  October  of  that  year, 
legislation  was  passed  by  the  House  providing  for  each  member  to 
have  a  constituency  office. 

The  key  to  an  effective  relationship  between  the  Ombudsman 
and  members  of  the  Assembly  is  liaison,  on  a  continuing  basis  where 
it  makes  sense  to  do  so,  between  the  office  of  the  Ombudsman  and  the 
constituency  offices  of  the  members.   The  Committee  recognizes  that 
each  member  has  an  individual  style  and  method  in  working  with 
constituents  to  solve  problems  and  will,  as  a  result,  develop  liaison 
with  the  Ombudsman  as  appears  appropriate  to  that  member.   The 
Committee  members  do,  however,  wish  to  emphasize  to  their  colleagues 
in  the  Assembly  that  the  office  of  the  Ombudsman  was  established  as 
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an  independent  avenue  available  to  the  citizen  of  the  province 
for  the  purpose  of  hearing  complaints. 

There  are  instances  in  which  efforts  are  being  duplicated 
and  therefore  the  Ombudsman  should  attempt  to  ascertain  from  the 
member  on  a  confidential  basis,  and  with  the  complainant's  permission, 
if  a  particular  complaint  has  already  been  handled  by  a  member  or 
his  or  her  office. 

The  Committee  is  of  the  opinion  that  a  member's 
constituency  office  can  assist  the  Ombudsman  in  dealing  with 
complaints.   Such  an  arrangement  would  serve  to  assist  the  Ombudsman 
in  sorting  out  informally  matters  at  the  constituency  level. 

The  Committee  invited  comments  and  observations  from 
each  M.P.P.  on  the  operation  and  role  of  the  office  of  the  Ombudsman. 
The  Committee  considered  it  was  necessary  to  invite  particular 
members  to  appear  before  it.   The  discussions  which  took  place  with 
these  members  were  of  benefit  and  assistance  to  the  Committee.   The 
Committee  believes  it  is  important  the  M.P.P. s  feel  free  to  write 
to  the  Committee  at  any  time. 

The  matters  raised  by  the  members  who  responded  to  the 
Chairman's  letter  referenced  in  the  Introduction  included  comments 
about:  the  processing  of  complaints;  size  and  efficiency  of 
operation;  relationship  with  complainant;  breadth  of  the  Ombudsman's 
jurisdiction  with  respect  to  investigation  of  complaints  on  his 
own  motion;  the  relationship  between  the  Ombudsman  and  the  M.P.P.; 
and  the  possible  effect  of  the  Ombudsman's  office  on  the  legislative 
process.   All  matters  will  be  reviewed  further  by  the  Committee. 
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At  a  late  stage  in  its  proceedings,  Mr.  Patrick  Reid, 
M.P.P.  for  Rainy  River,  wrote  to  the  Committee  stating  that  a 
member  of  the  Ombudsman's  staff  had  appeared  on  two  cable  television 
programmes  with  the  nominated  Progressive  Conservative  candidate  in 
Mr.  Reid's  riding.   Mr.  Reid  was  concerned  that  these  television 
appearances  had  left  a  question  in  the  minds  of  his  constituents 
about  the  impartiality  and  non-partisanship  of  the  office  of  the 
Ombudsman . 

At  the  Committee's  invitation,  Mr.  Reid  appeared  before 
it  on  March  22,  1977.   The  Ombudsman,  having  earlier  given  his 
opinion  to  the  Committee  that  it  had  no  authority  to  deal  with 
Mr.  Reid's  concern,  left  the  meeting.   The  Committee  has  the 
authority  to  deal  with  concerns  of  this  nature.   Mr.  Reid  explained 
his  concern  to  the  Committee. 

The  Committee  considered  the  Ombudsman's  reply  to  Mr. 
Reid  and  his  conclusion  that  two  members  of  his  staff  had  erred  in 
judgment,  as  well  as  the  letters  of  apology  from  the  two  staff 
members.   The  Committee  is  of  the  opinion  that  the  Ombudsman  did 
not  understand  the  nature  of  Mr.  Reid's  concern. 

The  Committee  regrets  the  conduct  of  the  Ombudsman  in 
walking  out  of  the  Committee's  meeting,  although  requested  by  the 
Committee  to  remain.   This  was  an  ill-advised  act  displaying  an 
unfortunate  attitude  and  a  misunderstanding  of  the  role  of  this 
Committee  and  its  obligation  to  report  to  the  Assembly. 

In  the  opinion  of  the  Committee  there  must  be  an 
on-going  relationship  based  on  mutual  respect  and  understanding 
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between  the  Ombudsman  and  the  Committee.   In  order  to  achieve 
this  respect  and  understanding,  the  Committee  chooses  not  to 
comment  at  length  upon  this  incident  or  to  make  any  recommendation 
about  it.   The  Committee  hopes  it  will  not  occur  again. 

The  Committee  believes  that  the  public  is  best  served 
by  the  on-going  dialogue  between  the  Ombudsman  and  the  Assembly 
through  this  Committee,  as  envisaged  by  the  Legislature  when  the 
Act  was  passed;  by  the  Select  Committee  under  the  Chairmanship 
of  Vernon  Singer,  Q.C. ,  M.P.P.;  and  by  the  Legislature  when  it 
appointed  this  Select  Committee.   The  essence  of  the  relationship 
between  the  Assembly  and  the  Ombudsman  does  not  lie  in  any 
legislative  definition  of  jurisdiction,  but  in  good  faith,  mutual 
respect,  and  co-operation,  with  open  and  free  discussion  between 
this  Committee  and  the  Ombudsman.   The  Committee  urges  this  view 
on  the  Ombudsman. 

PART  VII 

AMENDMENTS  TO  THE  OMBUDSMAN  ACT 

The  Committee  has  reserved  any  substantial  consideration 
of  this  matter  pending  its  receipt  and  consideration  of  the 
Ombudsman's  "Blueprint".   It  has,  however,  already  recommended 
that  the  matter  of  Section  17(2)  of  The  Ombudsman  Act  be  amended 
to  provide  for  the  reciprocal  "privilege"  in  respect  of  the  Ombudsman's 
communications  to  inmates  of  provincial  penal  institutions. 

The  Committee's  attention  was  addressed  by  the  Ombudsman's 
Director  of  Research  to  Section  22(3)  (g)  of  The  Ombudsman  Act.   The 
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Report  of  the  Debates  of  the  House  dated  June  19,  1975  at  pages 
3167-3168  contains  a  motion  by  the  House  that  the  sub-section 
be  amended  to  read  "that  any  other  steps  or  recommendations 
should  be  taken".   However,  the  amendment  was  omitted  from  the 
final  printing  of  the  Act  as  passed  by  the  House.   The  Committee 
has  been  informed  that  even  though  the  omission  may  be  classified 
as  a  clerical  error,  it  must  be  amended  by  motion  of  the  House. 
Accordingly,  the  Committee  recommends  that  Section  22(3)  (g)  of 
The  Ombudsman  Act  be  amended  by  deleting: 

"(g)   that  any  other  steps  should  be  taken," 

and  substituting  therefor, 

" (g)   that  any  other  steps  or  recommendations 
should  be  taken." 

The  Ombudsman,  in  his  Report  and  during  his  attendance 
before  this  Committee,  requested  that  The  Ombudsman  Act  be  amended 
to  allow  him,  in  his  discretion,  "to  make  public  any  of  his 
reports  if  he  feels  it  is  in  the  public  interest  to  do  so",  (page 
27  of  his  Report) .   The  Committee  assumes  the  section  the  Ombudsman 
recommends  be  amended  is  Section  13.   The  Committee  is  concerned 
that  the  Ombudsman's  recommendation  is  inconsistent  with  the 
obligation  he  has  pursuant  to  Section  13  not  to  "disclose  any 
information  received  by  him  as  Ombudsman" .   The  Committee  is  not 
in  favour  of  any  amendment  of  this  nature  that  might  serve  to 
undermine  the  feeling  of  security  that  a  complainant  has  when 
going  to  the  office  of  the  Ombudsman,  that  matters  disclosed  by 
the  complaint  or  during  the  course  of  the  Ombudsman's  investigation 
will  not  be  made  public.   The  Committee  is  not  satisfied  at  this 


-  55  - 

time  that  an  amendment  in  accordance  with  the  Ombudsman's 
recommendation  is  appropriate.   Instead,  the  Committee  wishes 
to  reserve  any  further  consideration  of  this  until  the  Ombudsman's 
"Blueprint"  is  received  which  of  consequence  will  involve  an 
exhaustive  review  of  the  nature  and  function  of  his  office. 

PART  VIII 
BOARD  OF  INTERNAL  ECONOMY 

On  March  10,  1977  the  Speaker  of  the  Legislative  Assembly 
provided  the  Chairman  of  this  Select  Committee  with  an  extract 
from  the  minutes  of  meeting  number  2/77  of  the  Board  of  Internal 
Economy  together  with  a  letter  from  Hickling-Johnston,  Management 
Consultants,  addressed  to  the  Ombudsman,  dated  February  25,  1977 
which  documents  are  appended  to  this  report  as  Schedule  "F".   The 
Committee  wishes  to  particularly  draw  the  attention  of  the  Assembly 
to  the  contents  of  that  letter. 

With  respect  to  the  part  of  the  Board's  decision  dealing 
with  the  adoption  by  the  Ombudsman  of  a  set  of  administrative 
standards,  the  Committee  refers  to  recommendation  27  of  this  Report. 

The  third,  fourth  and  fifth  areas  contained  in  the 
Board's  order  were  referred  to  the  Committee  for  review.   This 
Committee  has  accepted  the  reference  of  these  matters  by  the  Board 
of  Internal  Economy.   Some  aspects  of  them  have  already  been 
considered  by  the  Committee  and  reported  on  in  this  Report.   These 
matters  will  also  be  part  of  its  on-going  consideration  of  the 
office  of  the  Ombudsman. 
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SCHEDULE  "A" 
SUMMARY  OF  RECOMMENDATIONS 

1.  The  Legislative  Assembly  request  that  the  Order-In- 
Council  again  be  amended  to  remove  any  ambiguity  as  to  the 
meaning  of  "adversarial  nature"  and  so  as  to  give  effect  to  the 
agreement  reached  on  October  1,  1976  as  intended  by  the  Ombudsman, 
the  Minister  of  Housing  and  this  Select  Committee,  by  removing 
the  sentence  "all  matters  referred  to  this  Commission  shall  be 
heard  and  determined  in  proceedings  of  an  adversarial  nature" 
from  Order-In-Council,  OC  2959/76.   (page  4) 

2.  The  Legislature  require  the  Workmen's  Compensation 
Board  to  print  the  Board's  pamphlet  entitled  "Information  About 
The  Appeals  Procedure"  in  the  same  five  languages  as  its  "Claims 
Information"  booklet.    (page  9) 

3.  The  Legislature  require  the  Workmen's  Compensation  Board 
to  prepare  a  separate  booklet  or  information  circular  in  the  same 
five  languages  to  be  forwarded  to  all  claimants  along  with  the  form  Hi 
letter  and  containing  a  description  of  the  Board's  appeal  process  and 
the  procedures  required  thereby,  based  on  the  document  tabled  with 
the  Committee  by  the  Vice-Chairman  of  Appeals  and  attached  as 
Schedule  "C"  to  this  Report.    (page  10) 

4.  The  booklet  or  information  circular  should  also 
contain  a  very  clear  and  obvious  statement  that  if  the  claimant 
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does  not  understand  any  matter  of  the  process  or  the  procedures 
described,  he  or  she  should  communicate  with  identified  individuals 
within  the  Workmen's  Compensation  Board.    (page  10) 

5.  The  Workmen's  Compensation  Board  review  its  policy 
regarding  disclosure  of  its  file  to  a  claimant  personally,  with 

a  view  to  its  amendment  to  a  policy  of  complete  and  full  disclosure 
to  the  claimant.    (page  11) 

6.  The  Ombudsman  in  his  next  or  subsequent  reports 
address  himself  to  this  issue  of  Workmen's  Compensation  Board  appeal 
procedures  and  at  that  time  or  times  provide  the  Committee  with 
more  detailed  findings  and  examples  of  the  complexities  within 
those  procedures  which  from  the  continuing  experience  of 

his  office  are  considered  to  be  causing  confusion  in  the  minds 
of  claimants.    (page  12) 

7.  The  Ombudsman  and  the  appropriate  Workmen's  Compensation 
Board  Commissioners  immediately  commence  discussions  for  the 
purpose  of  arriving  at  a  mutually  satisfactory  working  relation- 
ship,   (page  12) 

8.  The  Ombudsman  report  in  his  next  report  to  the  Committee 
the  status  of  the  working  relationship  with  the  Workmen's  Compensation 
Board  and  any  improvements  his  office  has  noted  with  respect  to 

its  ability  to  process  Workmen's  Compensation  Board  complaints, 
(page  13) 
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9.  The  Workmen's  Compensation  Board  make  available  to 
the  Ombudsman's  office  all  appropriate  Commissioners,  Appeals 
Administrators  and  operating  staff  for  the  purpose  of  providing 
information  relating  to  any  matter  that  is  being  investigated  by 
the  Ombudsman.    (page  14) 

10.  The  Ombudsman  address  himself  to  his  observations 
quoted  at  page  15  of  this  Report  in  his  next  or  subsequent  reports 
as  they  apply  to  complaints  against  police  conduct  in  light  of 
any  new  legislation  passed  and  the  subsequent  experience  of  his 
office.    (page  19) 

11.  The  Legislative  Assembly  require  the  Ministry  of  the 
Attorney-General  in  concert  with  the  Ministry  of  Transportation 
and  Communications,  to  effect  a  centralized  scheme,  using  the 
computer  resources  of  the  Ministry  of  Transporation  and 
Communications,  whereby  licences  that  have  been  suspended  for 
the  non-payment  of  fines  may  be  immediately  reinstated  upon  the 
payment  of  those  fines.    (page  20) 

12.  The  Ministry  of  the  Attorney-General  develop  a 
centralized  scheme  for  the  payment  of  fines  throughout  Ontario 
with  the  aid  and  assistance  of  whatever  computer  resources  are 
considered  appropriate  and  necessary  in  the  circumstances.    (page  21 

13.  A  clear  policy  of  the  Ministry  of  Correctional 
Services  is  required  to  provide  for  the  superintendent  or  his 
appropriate  designate  to  conduct  a  hearing  in  respect  of  disruptive 
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behaviour,  as  soon  as  possible  subsequent  to  the  actual  behaviour, 
so  that  the  time  spent  by  an  inmate  in  segregation  before  a 
hearing  is  minimum  in  the  circumstances.   Such  a  hearing  should 
be  conducted  within  twenty-four  hours  of  the  event.   Appropriate 
amendments  should  be  made  to  the  regulations  under  the  Ministry 
of  Correctional  Services  Act  to  provide  that,  at  all  times, 
someone  is  present  at  the  institution  with  the  authority  to 
conduct  such  a  hearing.    (page  24) 

14.  The  Ministry  of  Correctional  Services  be  required  to 
inform  all  inmates  in  provincial  Correctional  Institutions  of  the 
expansion  of  OHIP  coverage  available  to  inmates,  by  means 
additional  to  its  information  booklet.    (page  25) 

15.  The  Ombudsman  consider  the  matter  of  information 
respecting  OHIP  coverage  to  inmates  for  examination  and  treatment 
by  qualified  specialists,  in  his  next  or  subsequent  reports  and 
advise  the  Committee  as  to  the  extent  to  which  the  problem  inherent 
in  this  complaint  has  been  alleviated.    (page  25) 

16.  Section  17(2)  of  The  Ombudsman  Act  be  repealed  and 
the  following  substituted  therefore: 

"Notwithstanding  any  provision  in  any  Act, 
when  any  letter  written  by  the  Ombudsman  or 
by  an  inmate  of  any  provincial  Correctional 
Institution  or  training  school  or  a  patient 
in  a  provincial  psychiatric  facility  is 
addressed  to  the  Ombudsman  or  to  the  inmate 
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or  to  the  patient,  as  the  case  may  be,  it 
shall  be  immediately  forwarded  unopened, 
to  the  Ombudsman  or  to  the  inmate  or  to 
the  patient,  as  the  case  may  be,  by  the 
person  for  the  time  being  in  charge  of 
the  institution,  training  school  or 
facility."    (page  26) 

11 •  The  Ombudsman  address  himself  to  the  question  of 

further  legislative  amendment  to  provide  for  a  privilege  against 
censorship  etc.  for  inmates  incarcerated  in  provincial  institutions 
who  so  wish  to  communicate  with  The  Correctional  Investigator 
responsible  for  investigating  complaints  emanating  from  federal 
penal  institutions  in  his  next  report  and  formulate  whatever 
recommendation  he  deems  to  be  appropriate.    (page  27) 

18 •  The  Legislative  Assembly  urge  the  Minister  of 

Consumer  and  Commercial  Relations  to  pursue  with  apartment  owner 
representatives  the  matter  of  immediate  action  by  them  to  reduce 
substantially,  the  risk  of  injury  and  death  by  falls  by  infants 
and  young  children  from  windows  in  apartment  buildings  constructed 
prior  to  January  1,  1976.    (page  30) 

19-  The  Legislature  require  the  Minister  of  Consumer  and 

Commercial  Relations  to  effect  an  immediate  study,  with  all 
affected  groups,  with  a  view  to  enacting  an  amendment  to  the 
Ontario  Building  Code  and  The  Building  Code  Act  to  provide  for 
the  mandatory  installation  in  buildings,  erected  prior  to  January 
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1,  1976,  of  the  type  of  locking  or  automatic  engaging  devices  to 
control  window  openings  as  provided  for  presently  in  the  Ontario 
Building  Code  with  respect  to  newly  constructed  buildings.   (page  31) 

20.  The  Minister  of  Consumer  and  Commercial  Relations 
table  legislation,  as  soon  as  possible,  to  amend  the  Vital 
Statistics  Act  to  provide  authority  in  the  Registrar-General  to 
make  a  sex  designation  change  on  a  birth  certificate  of  a  person 
who  has  successfully  undergone  the  necessary  operative  procedures, 
containing  the  appropriate  safeguards  to  ensure  that  the  effect 

of  the  sex  designation  change  not  be  retrospective.    (page  32) 

21.  The  Ombudsman  consider  the  Committee's  observations 
concerning  the  Directorates  within  his  office  that  perform,  in 
many  respects,  independently  of  the  other  Directorates  and 
concerning  the  backlog  of  cases  which  exist  within  his  office 
with  a  view  to  ensuring  that  his  entire  staff  be  available  for 
front-line  duty  to  every  complainant  regardless  of  special 
category  or  status  to  ensure  that  all  complaints  can  be  brought 
to  their  appropriate  conclusion  within  the  shortest  period  of 
time.    (page  34) 

22.  The  Ombudsman  consider  its  comments  concerning  a 
duplication  of  services  within  his  office  with  a  view  to  deter- 
mmmq  whether  changes  might  be  appropriate  to  expedite  the 
process  of  dealing  with  complaints  especially  non- jurisdictional 
complaints.    (page  34) 
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23.  The  Ombudsman  give  his  policy  relating  to  the  amount 
of  time  spent  by  his  office  on  non- jurisdictional  matters  all 
appropriate  consideration  and  address  himself  to  the  question 

of  whether  complaints  within  his  jurisdiction  are  being  delayed 
as  a  result  of  this  policy  in  his  next  semi-annual  or  annual 
report.    (page  39) 

24.  The  Ombudsman  consider  the  Committee's  observations 
on  personal  contact  with  complainants  with  a  view  to  improving 
firstly,  the  number  of  personal  contacts  made  with  complainants 
and  secondly,  adopting  a  procedure  within  his  office  to  keep 
complainants  informed,  on  a  regular  basis,  as  to  the  status  of 
their  complaint.    (page  39) 

25.  The  Ombudsman  consider  the  necessity  of  reporting 
to  governmental  organizations  opinions  in  the  strict  wording 
of  Section  22(3)  to  alleviate  any  possible  doubt  or  challenge 

as  to  the  Ombudsman's  authority  for  making  recommendations.   (page  41) 

26.  (a)   The  Ombudsman  Act,  1975  be  amended  so 

as  to  specifically  require  the  Ombudsman 
to  give  notice  to  all  persons  who  may 
be  adversely  affected  by  any  report  and, 
(b)   in  the  interim  the  Ombudsman  follow 

this  practice  of  liberal  or  wide  inter- 
pretation of  the  notice  requirement 
of  Section  19(3).    (page  43) 
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27.  The  Ombudsman  be  required  to  adopt  the  Manual 
of  Administration  as  the  manual  of  his  office.    (page  45) 

28.  The  Ombudsman's  office  use  the  purchasing  facilities 
of  the  Ministry  of  Transportation  and  Communications  for  the 
purchase  of  any  additional  or  replacement  automobiles  required 
by  his  office.    (page  46) 

29.  The  Order  of  Reference  of  this  Select  Committee  be 
expanded  to  provide  that  "it  review  from  time  to  time  the  estimates 
of  the  Ombudsman  as  they  become  available,  to  report  thereon 

to  the  Legislature,  and  to  make  such  recommendations  as  the 
Committee  deems  appropriate."    (page  49) 

30.  Section  22(3) (g)  of  The  Ombudsman  Act  be  amended 
by  deleting: 

"(g)   that  any  other  steps  should  be  taken," 

and  substituting  therefor, 

"(g)   that  any  other  steps  or  recommendations 
should  be  taken,"     (page  54) 
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SCHEDULE  "B' 


"1)     The  cases  disputed  in  the  Minister  of  Housing's 
reply  of  August  31st,  1976  and  any  other  cases 
where  the  negotiations  were  handled  by  one  of 
the  five  Applicants  to  the  Motion  presently  before 
the  Divisional  Court  will  immediately  have  their 
cases  dealt  with  by  a  Commission  consisting  of 
some  members  of  The  Land  Compensation  Board,  Judicial, 
and/or  Senior  legal  persons. 

This  Commission  is  to  be  set  up  by  Order-in-Council 
under  The  Public  Inquiries  Act,  1971  so  as  to  avoid 
any  delay  which  might  result  if  the  matters  were  to 
go  directly  to  The  Land  Compensation  Board  and  the 
enabling  legislation  that  might  be  required. 
The  Commission  so  appointed  will  be  empowered  to 
consider  in  the  first  instance  the  over  all  merits 
of  the  claims  for  additional  compensation  of  the 
former  land  owners.   In  making  this  determination 
the  Commission  shall  be  empowered  to  take  into 
account  all  the  circumstances  of  each  particular 
case,  including  but  without  limitation,  any 
misleading  statements,  inadequate  appraisals,  or 
misunderstandings  based  upon  reasonable  grounds  in 
the  circumstances  of  the  particular  case. 

The  Commission  shall  determine  what  allegations  of 
misconduct  are  made  against  the  five  Applicants  to 
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the  Motion  presently  before  the  Divisional  Court 
in  the  Report  of  the  Ombudsman  and  whether  they 
are  justi  f i  ed . 

Secondly,  the  Commission  shal]  be  further  empowered 
to  determine  the  amount  of  additional  compensation 
to  be  paid  to  the  former  landowners  in  the  cases  where 
entitlement  has  been  established.   In  making  this 
determination,  the  Commission  shall  take  into  account 
any  benefits  or  profits  derived  from  the  use  made  of 
the  compensation  paid  on  the  original  sale. 

2)    The  balance  of  the  44  cases  named  in  the  Ombudsman's 
Report  and  additional  complaints  lodged  with  the 
Ombudsman  relating  to  the  North  Pickering  Project 
totallinq  approximately  55  to  date,  will  be  dealt  with 
in  the  following  manner: 

The  Ombudsman  will  reopen  the  investigation  into  the 
merits  of  the  balance  of  the  44  cases.   In  all  of  these 
cases  and  any  new  cases  coming  before  the  Ombudsman,  the 
Ombudsman  will  conduct  a  hearing  pursuant  to  Section  20  {2) 
of  The  Ombudsman  Act,  1975. 

The  Minister  of  Housing  has  undertaken  to  accept  the 
Ombudsman's  recommendation  in  relation  to  the  aforementioned 
cases  and,  where  appropriate,  to  re  for  immediately  any 
such  cases  to  the  Land  Compensation  Board.   The  Land 
Compensation  Board  in  dealing  with  those  casos,  shall  only 
determine  the  amount  of  compensation  to  be  given,  taking 
into  consideration  any  benefits  or  profits  actually  deriv<  I 
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from  the  use  made  of  the  compensation  paid  on  the 
original  sale. 

In  view  of  the  fact  that  under  this  solution  the  merits  of 
all  of  the  cases  will  be  determined  by  proceedings  of  an 
adversarial  nature,  it  is  understood  that  the  Motion 
presently  before  the  Divisional  Court  will  be  discontinued 
by  the  Applicants. 

John  Sopinka,  Q.C.,  on  behalf  of  the  five  Applicants  to 
the  motion  presently  before  the  Divisional  Court  was  consulted 
by  The  Ombudsman  and  The  Minister  of  Housing  in  this  regard 
and  concurs  on  behalf  of  his  clients. 

It  is  agreed  that  the  former  landov/ners  and  present  and 
former  agents  and  officials  of  the  Ministry  of  Housing  will 
be  entitled  to  be  represented  by  counsel  and  it  is  further 
agreed  that  the  reasonable  costs  of  such  counsel  will  be  borne 
by  the  Ministry  of  Housing  as  will  the  costs  of  any  appraisals 
required.   Counsel  for  the  former  landowners  will  be 
appointed  by  the  Ombudsman. 

The  Select  Committee  endorses  the  agreement  between  the 
Ombudsman  and  the  Minister  of  Housing  and  urges  that  it  be 
implemented  forthwith  and  will  so  report  to  the  House. 
Apart  from  preparing  this  formal  report  to  the  House,  the 
proceedings  of  this  Committee  on  the  Ombudsman's  Report  on 
the  North  Pickering  Project  are  concluded." 
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7^    )l 

O.C.  E£59ZZ6 


Ontario 
Executive  Council 

Copy  of  an  Order-in-CouncIl  approved  by 
Her  Honour  the  Lieutenant  Governor,  dated  the  26th 
day  of  October ,  A.D.  1976. 


The  Committee  of  Council  have  had  under 
consideration  the  report  of  the  Honourable  the 
Attorney  General,  wherein  he  states  that, 

YJHEREAS  the  Ombudsman  has  made  a  report 
concerning  land  acquisitions  in  the  North  Pickering 
Project,  ' 

AND  WHEREAS  the  Minister  of  Housing  has 
disputed  the  contents  and  recommendations  in  such 
report  by  his  reply  thereto  dated  the  31st  day  of 
August,  1976, 

AND  V7HEREAS  an  agreement  has  been  arrived 
at  between  the  Ombudsman  and  the  Minister  of  Housing*, 
relative  to  matters  in  dispute  which  agreement  was 
endorsed  by  The  Select  Committee  of  the  Ombudsman, 

AND. "WHEREAS  in  furtherance  of  the  terms  of 
such  approved  agreement,  it  is  thought  fit  to  refer 
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certain  of  these  matters  to  an  Inquiry  instituted 
pursuant  to  the  provisions  of  The  Public  Inquiries 
Act,  1971,  S.O.  1971*  Chapter  49. 

The  Honourable  thn  Attorney  General  therefore 
recommends  that  pursuant  to  £he  provisions  of  The 
Public  Inquiries  Act,  1971,  S.O.  .1971,  Chapter  ^9,  a 
Commission  be  issued  to  appoint  The  Honourable  J.F. 
Donnelly,  Chairman,  R.1-J.  Grant,  Q.C.",  and  G.P.  Marriott, 
Commissioners  to  consider,  recommend  and  report  in 
relation  to:  '  . 

(i)    the  overall  merits  of  claims  for  additional 

compensation  of 

(a)  cases  placed  in  dispute  by  the  reply 

of  the  Minister  of  Housing  of  the  31st. 
day  of  August,  1976,  to  the  report  of 
the  Ombudsman  on  the  North  Pickering' 
Project; 

(b)  any  other  cases  handled  by  any  of  the 
five  agents,  Applicants  in  the  motion 
instituted  before  the  Divisional  Court 
relative  to  allegations  of  misconduct 
contained  in  the  said  report  of  the 
Ombudsman;  '•.•'.'    •  ..  '. 

such  merits  of  claims  shall  include  "but  not 

so  as  to  limit  the  generality  of  the  foregoing, 

all  circumstances  of  each  particular  case 
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including  any  misleading  statements  inadequate 
appraisals  or  misunderstandings  based  upon 
reasonable  grounds  in  the  circumstances  of  the 
particular  case, 
(ll)   where  entitlement  to  additional  compensation 
has  been  recommended  in  the  discretion  of  the 
Commission,  to  determine  the  amount,  if  any, 
of  such  additional  compensation,  having 
regard  for  such  merits  and  taking  into  account 
any  benefit  or  profit  derived  from  the  use  of 
compensation  paid  on  the  original  sale  between 
the  date  of  such  sale  and  the  date  hereof. 
(ill)   The  Commission  shall  also  enquire  into, 
consider  and  report  in  relation  to  what 
allegations  of  misconduct  are  made  against 

Terry  Bortolotti 
ames  Gilhespie 

William  Thompson 

Joseph  Kuzik 

J.E.  Spafford 
n  the  report  of  the  Ombudsman  and  as  to 
whether  or  not  such  allegations,  if  any,  are 
.justified. 

All  matters  referred  to  this  Commission  shall 
be  h^ard  and  determined  in  proceedings  of  an  adversarial 
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nature.  The  Ministry  of  Housing,  former  land  owners, 
present  and  former  agents  and  officials  of  what/  now  forma 
part  of  the  Ministry  of  Housing  will  be  entitled  to  be 
represented  by  counsel  who  shall  be  paid  by  the  Ministry 
of  Housing .   The  reasonable  costs  of  counsel  and  of  err.- 
appraisals  required  for  the  former  land  owners,  shall  be 
borne  by  the  Ministry  of  Housing.  Counsel  for  the  former 
land  owners  will  bo  appointed  by  the  Ombudsman, 

The  Honourable  the  Attorney  General  further 
recommends  that  all  Government  Ministries,  Boards, 
Agencies  and  Commissions  shall  assist;  this  Commission 
to  the  fullest  extent  in  order  that  they  may "carry  out 
their  duties  and  functions  and  that  they  shall  have 
authority  to  engage  such  staff  as  is  deemed  proper  at 
rates  of  remuneration  and  reimbursement  to  be  approved 
by  the  Management  Board  of  Cabinet. 

And  the  Honourable  the  Attorney  General 
further  recommends  that  Part  III  of  the  said  Act  be 
declared  to  apply  to  the  aforementioned  Inquiry. 

The  Committee  of  Council  concur  in  the 
recommendations  of  the  Honourable  the  Attorney  General 

i 

and  advise   that   the   same  be  acted  on„ 


Certified, 


frir^W       J:ecut:tvC-    Co 
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WORKMEN'S  COMPENSATION  BOARD 


A  P  P  i;  A  L  S 


A .         Introduction 

Section  1A  of  the  Acl  provides: 

(1)       The   Board  has  exclusive  jurisdiction   Lo 
examine  into,    hear  and  determine  all  matters  and 
questions  arising  under  this  Part  and  as  to  any  matter 
or  thing  in   respect  of  which  any  power,    authority  or 
discretion  is   conferred  upon  the  Hoard,    and  the  action 
or  decision  of  the    Board  thereon  is   final  and  conclusive 
and  is  not  open  to  question  or   review  in  any  court  and 
no  proceedings  by  or  before  the  Board  shall  be 
restrained  by  injunction,    prohibition  or  other  process 
or  proceeding  in  any  court  or  be   removable  by 
application  for  judicial   review  or  otherwise  into  any 
court. 
This   section  of  the  Act  has    remained   substantially  unchanged 
since    1914.         Because  Board  decisions   arc   final   and  conclusiv< 
(here  has  always   existed  an  internal    right  of  appeal   from   tic  'a. iff.; 
made  in  the  operating  departments   or  divisions  of  the  Board. 
Over   the   years   the   structure  of  the  appeals   process   has  been 
changed   from   lime   to  time.  Changes  were   no!    difficult    lo 

effect  because  until   recently   the  Act    was   virtually  silent   on  the 
fjuesl  in  n  o  f  appea  1  s  . 
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B.  1  he  Appeal s  P  roccs  ;;  in  ( icne'ral 


( 1  ^  'l'lu:    Legislation 

Scctions\74  to  81  of  the  Act  deal  with  applications, 
'ppcals  and  the  proceedings  of  the  Board.         The 
following  sections,    all  of  which  came  into  force  on 
March    15,    1974,    arc  of  particular  significance  in  the 
new  appeals  process. 

Section  76(5)  empowers  the  Vice- Chairman  of 
Appeals  to  appoint  a  Commissioner  or  other  person  to 
make  and  conduct  an  inquiry  and  to  report  to  the  Board 
on  a  summary  of  evidence,    his  findings  of  fact  and  his 
opinions  thereon  and  the  Board  or  panel  may  act  on  the 
summary,    the  findings  and  his  opinion  or  may  substitute 
its  own  findings  or  opinion.         It  is  under  this   section 
that  the  role  of  the  Appeals   Examiner  in  the  appeals 
process  has  been  developed. 

Under  Section  77(1  )(b)      and  not  withstanding  Section  76 
a  Commissioner  whenever  authorized  so  to  do  by  the 

cc-Chairman  of  Appeals  may  hear  and  determine  any 
application,    appeal  of  proceeding,    and  for  such  purpose 
nay   exercise   all   of  the  jurisdiction  and  powers   of  the 
>ard  and  the  action  or  decision  of  the  Commissioner 
I  he   action  or  decision  of  the  Board. 
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Section  77(?.)  empowers  a  Commissioner  acting 
under  Section  77(1)  to  refer  or  remit  the  matter  to  the 
Board  rather  than  take  action  or  render  a  decision. 
The  role  played  by  a  single  Commissioner  in  the  appeals 
process  is  founded  on  these  sub-sections. 

Section  77(3)  provides  for  an  appeal  from  a  decision 
of  a  single  Commissioner  of  the  Board. 

Section  76(1)  constitutes  any  three  of  the  Commissioners, 
save  and  except  the  Vice-Chairman  of  Administration,    a 
quorum  of  the  Board  for  the  purpose  of  any  application, 
appeal  or  proceeding  and  when  so  acting  may  exercise 
all  of  the  jurisdiction  and  powers  of  the  Board  except 
those  contained  in  Section  70(3).  Furthermore,    by- 

virtue  of  Section  76(2)  the  Board  may  sit  in  two  or  more 
panels   so  long  as  a  quorum  is  present  in  each  panel. 
These  sub-sections  provide  the  foundation  for  the 
place  of  Appeal  Boards,    that  is  panels  of  three 
Commissioners,    as  the  final  procedural  stage  in  the 
Appeals  process. 

The  administrati vc  management  of  the  Appeals 
process  is  Ihc    responsibility  of  the  Registrar  °f  Appeals 
who  reports  to  Ihc  Vice-Chairman  of  Appeals. 

3A 
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4. 

Under  the  Sections  of  the  Act  I  shall  be.  dealing  with  shortly 
in  connection  with  the  Appeals  Process,    reference:    is  made  to 

Commissioners.        It  may  be  helpful  to  explain  this  term. 

Section  55  provides  that  the  Lieutenant-Governor  in  Council 
may  appoint  such  persons  as  he  may  determine  to  be  Commission! 
of  the  Board.         There  are  presently  14  Commissioners  so  appointed. 

Section  56  provides  that  the  Lieutenant-Governor  in  Council 

shall  designate: 

1   Commissioner  to  be  Chairman; 

1    Commissioner  to  be  Vice-Chairman  of  Administration; 

1   Commissioner  to  Vice-Chairman  of  Appeals; 

and  not  less  than  2  and  not  more  than  4  to  be  Commissioners 

of  Appeals. 

These  persons  constitute  the  Board. 

The   Lieutenant-Governor  in  Council  has  designated  4 
Commissioners  as  Commissioners  of  Appeals.      Thus  the  Board 
at  the  present  time  consists  of  7  persons. 

Section  57  defines  the  term  Commissioners  for  the  purposes 
of  Part  1   of  The  Act  as  meaning  the  7  members  of  the  Board  plus 
the  other  7  Commissioners.    However,    the  Vice-Chairman  of 
Administration  is   excluded  from  the  operation  of  Sections  76  and 
77  of  the  Act. 

Thus  where  the  term  Commissioner  is  used  in  the  appeal  Scctm— - 
it  means   at  the  present  time  the  other   13  Commissioners  but  in  fact 
only  1?.  participate  in  the  Appeals  process    -    the  Vice-Chairman  of 
Appeals,    the  -1   Commissioners  of  Appeals   and  the  7  Commissioner-.. 
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(ii)  Basic  Adjudication  System 

Initial  decisions  on  cl.'dmr.  matters   arc  made:  in  the 
Claims  Services   Division  by  adjudicators. 

Any  adverse  decision  on  a     claim       by  an  adjudicator 
is  automatically  reviewed  by  the  Claims  Review  Branch  of 
the  Division  and  if  sustained  by  the  Branch,    it  prepares  the 
decision  and    releases  it  to  the  parties.  The  Branch  may 

of  course  change  the  decision  to  one  in  favour  of  the  claimar.' . 

Similar  Review  Groups  exist  in  other  decision  making 
components  of  the  Board,    i.  e.    medical  aid,    rehabilitation 
and  assessinent. 

The  object  of  the  review  groups  is  to  ensure  that  the 
highest  level  of  skills  and  experience  in  a  Division  is 
involved  in  any  divisional  adverse  decision. 

An  example  of  an  adverse  decision  of  the  Claims   Review 
Branch  has  been  handed  out.      Note  that  the  final  paragraph 
of  the  decision  deals  with  the  right  of  appeal  as  does   the 
pamphlet  attached  thereto. 

Also  included  is  Form  HI  which  is  sent  to  every  claimant 
in  a  lost  time  case  once  the  Claims  Services  Division  is 
notified  of  a  claim,    usually  by  the  employer.         On  the  back 
thereof,    among  other  information,    is  information  concerning 
the  right  of  appeal  and  assistance  from  Workmen's  Advisor  s. 

6... 
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All  appeals  from  decisions  of  the  Review  Groups,    (and  I  shall 
hereafter  deal  only  with  „cl aims  matters)  go  to  the  Appeals  Process. 
( i  ) .     Notice  of  Appeal 

How  does  one  commence  an  appeal?         By  writing  a 
letter  to  the  Registrar  of  Appeals  as  explained  in  the  pamphlet. 
But  we  will  accept  appeals  by  telephone  or   by  a  person  coming 
in  and  simply  stating  he  is  dissatisfied  and  wants  to  appeal  and 
this  can  be  done  at  any  area  office  or  information  centre. 
( i i  )  Screening  of  Appeals 

Once  an  appeal  is  received  it  is  referred  to  an  Appeals 
Examiner.         The  Appeals  Examiner  will  review  the  file  with 
a  view  to  recommending  one  of  the  following  courses  of  action? 

a)  Can  the  appeal  be  allowed  as  a  result  of  new  information 
which  may  now  be  on  file  or  because  of  obvdous  error  in  the 
Claims  Services  Division.  If  so,    the  Examiner  will 
prepare  forthwith  a  recommended  decision  for  consideration 
by  a  Single  Commissioner  who  has  the  power  to  accept  or 
reject  the  recommendation.         If  he  accepts  the   recommendation 
the  decision  allowing  the  appeal  will  be  the  decision  of  the 
Single  Commissioner.    (Section  77(1  )(b)) 

Nine  per  cent  of  appeals  are  decided  in  this  manner. 

b)  Should  the  appeal  be   referred  directly  to  an  Appeal  Board 

panel  of  three  Commissioners  for  hearing  by  the  panel    -  (Sec  7(>(1 
If  Ihe  A;.;  ;\'l.*    Examiner   :■<>  concludes  he  will    recommend 
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that  course  of  action  to  a  Single  Commissioner  who  roust  concu; 
in  the  recommendation  (Sec.    77(2)).      Where  this  procedure  is 
followed  there  is  only  one  step  in  the  appeals  process 
because  the  Appeal  Board  decision  following  a  hearing 
is  the  final  level  of  appeal.      'Section  74(1)) 
In  1976  about  twenty-  two  per  cent  of  appeals  were  dealt 
with  in  this  manner, 
c)  If  the  Appeals  Examiner  reviewing  the  file  does  not  recommend 

a)  or  b)  then  the  appeal  will  be  referred  to  an  Appeals 
Examiner  for  Inquiry.       (Section  76(5)) 
(iii)         Appeals  Examiners'  Inquiries    -    Single  Commissioner  Decisions 

Where  an  Inquiry  is  to  be  conducted  by  an  Appeals     Examiner 
all  parties   are  notified  of  the  time  and  place  of  the  Inquiry.       The 
object  of  the  Inquiry  is  to  obtain  all  material  information  to  ensure 
that  a  proper  decision  will  be  made  on  the  merits  of  the  claim. 
As  a  result  of  information  obtained  at  the  Inquiry,    the  Appeals 
Examiner  may  find  it  necessary  to  obtain  further  information, 
for  example,    medical  reports  or  hospital  reports,    or  further 
medical  opinions. 

Once  the  Examiner  lias  all  the  necessary  information  he  wil' 
prepare   recommendations  for  a  decision  which  is   then  referred 
to  a  Single  Commi5;sioner.         (Section  77(1)) 
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8. 
The  Commissioner  reviews  the  file  and  the  recommendations 
of  tlie  Appeals  Examiner  and  has  the  power  to  confirm, 

modify,    or  reject.         The  decision  is  the  decision  of  the 

Commissioner,    not  the  Appeals  Examiner,    and  the  decision 

of  the  Commissioners  is  the  decision  of  the  Board,    (Sec.    77(1)). 

(i v )  Appeal  Boards 

There  is  a  statutory  right  of  appeal  from  the  decision  of  a 

Single  Commissioner  to  an  Appeal  Board  of  three  Commissioners 

(Section  77(3)).        Included  in  the  kit  handed  out  is  a  sample 

letter  sent  to  all  parties  with    the  decision  of  a  Single 

Commissioner.      An  appeals  pamphlet  is  enclosed  with  the 

letter. 

An  appeal  may,    therefore,    go  to  an  Appeal  Board  from 

a  Claims  Divisional  decision  in  two  ways: 

a)  directly,    on  recommendation  by  an  Appeals  Examiner 
concurred  in  by  a  Single  Commissioner. 

b)  by   way  of  appeal  from  the  decision  of  a  Single  Commissioner 
following  an  Appeals  Examiner  Inquiry  or  on  a  decision 
from  file. 

In  either  case  the  Appeal  Board  always  holds  a  hearing  at 
which  all  parties  are  entitled  to  be  present  and  make 
representations.      The  decision  of  the  Appeal  Board  is  final 
and   conclusive.        (Section  74(1)). 
( v )  Re  con  r.  i  d  c  r  a  Ci  o  n 

Section  7r>  of  The  Act  provides  that  the  Board  may  at  any 
time  if  it   considers  it  advisable  to  do   so  reconsider  any 
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9. 

decision  and  vary,    amend  or  revoke  it.      Requests  for  reconsid- 
eration should  be  addressed  to  the  Registrar  of  Appeals  and  should 
contain  supporting  reasons  such  as  new  evidence,    obvious  error  in 
the  decision,    allegations  of  improper  procedure  or  conduct  during 
the  hearing  amounting  to  a  denial  of  natural  justice  or  a  change  of 
circumstances  having  a  significant  bearing  on  the  appeal. 
).  An  Inquiry  Sy stein 

In  accordance  v/ith  Section  74  of  The  Workmen's  Compensation 
Act  all  levels  of  adjudication  at  the  Board  have  a  duty  to  conduct 
a  full  enquiry  to  ensure  that  all  relevant  information  is  on  file  in 
order  to  give  every  consideration  to  an  employee's  claim.         This 
duty  exists  no  matter  how  knowledgeable  or  articulate  the  employee 
may  be  and  regardless  of  whether   or  not  he  has  representation. 

An  illustration  of  this  duty  to  inquire  is  to  be  found  in  the  fact 
that  in  about  half   of  the  cases  heard  by  Appeal  Board  panels,    the 
panels  seek  additional  information  following  the  hearing. 

While  this  occasions  delay  in  concluding  on  the  appeal  in  these 
cases,    the  Appeal  Board  has  a  duty  to  initiate  subsequent  inquiry 
where  (.he  information  to  that  point  is  not  sufficient  to  grant  the 
appeal   and  where  there  are  still   the  possibilities  of  establishing  the 
case.  I'hesc  subsequent  inquiries  are  reflected  in  the  fart  that  of 

tne  9,°,()  cases  heard  by  the  Appeal  Board  during   1976,  as  of  December   31 
■  ')  '"'-  ,    V.'W  ,    that  i  :■?.-':.  :,J  pcrce.nl      have  outstanding  decisions. 

■ 

i 

in 
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10. 
Time  L :i p s c 

I  understand  that  questions  have  arir.cn  before  the  Co;r.  'ultoG 
with  respect  to  delays  in  the  Appeals  Process.  Undoubtedly 

there  have  been  delays   resulting  in  part  from  the  introduction  of  a 
new  appeals  structure  in  1975.         But  if  it  was  suggested  to  the 
Committee  that  it  took  two  years  or  more  for  a  case  to  go  through 
the  Appeals  process  that  is  certainly  not  the  general  experience. 

Based  on  1976  figures  I  would  like  to  take  the  Committee 
through  an  appeal  entering  the  process  at  the  present  time. 

As  I  have  mentioned,    the  first  appeal  step,    which  is  an  Appeals 
Examiner  Inquiry,    will  take  place  in  about  69  per  cent  of  all 
cases  coming  into  the  Appeals  process.      An  Appeals  Examiner 
Inquiry  will  be  scheduled  within  4  weeks  if  it  is  in  Toronto  and 
within  2    to  8  weeks  if  it  is  out  of  town,    depending  on  the  location 
and  volume  of  cases.         From  the  date  of  the  Appeals  Examiner 
Inquiry  to  the  date  the  Commissioner  of  the  Board  Decision  is 
mailed,    averaging  all  the  cases  decided  in  1976,    is  25.  19  calendar 
days  or  about  three  and  one  half  weeks.         This  figure,    of  course, 
includes  all  of  those  cases  where  the  Examiner  conducts  further 
investigation  after  the  Inquiry  has  been  held.         So,    where  this 
appeal   step  applies,    we  arc  looking  at  a  time  factor   from  receipt  of 
appe  -.1  to  Decision  mailed  of  about  seven  and  one  half  weeks  in  most 
of  the  cases   and  probably  ten  weeks  if  it  is  an  out  of  town  case. 


11 
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11. 

Jn  9  per  cent  of  the  cases  coming  into  the  Appeals   process, 
the  Examiner  will  recommend  a  Decision  immediately  to  a 
Commissioner  and  thesecases  are  concluded  usually  within  one  week. 

The  remaining  22  per  cent  of  the  cases  coming  Into  the  Appeals 
process  are  referred  directly  for  an  Appeal  Board  hearing  so  that 
for  this  amount  of  cases  it  is  a  one  step  Appeals  process. 

Due  to  a  substantial  increase  in  appeals  during  1976  there  is 
a  backlog  of  cases  before  the  Appeal  Board.        At  the  present  time 
it  takes  8  weeks  for  an  Appeal  Board  hearing  to  be  scheduled. 
Bearing  in  mind  that  in  about  half  of  the  cases  heard  by  an  Appeal 
Board  further  inquiry  is  carried  out,       it  takes   39.  5  calendar  days 
from  the  date  of  the  hearing  until  the  Decision  is  mailed  which  is 
a  little  more  than  five  and  one  half  weeks.         This  figure  is  based 
on  the  739  cases  concluded  by  the  Board  in  1976. 

If  you  assume  a  person  appeals  a  decision  of  the  Claims   Review 
Branch  immediately  and  has  both  an  Appeals  Examiner  Inquiry  and 
an  Appeal  Board  hearing  and  that  in  neither  case  was  it  concluded 
at  the  time  of  the  Inquiry  or  Appeal  Board  hearing,    it  would  take 
2  3  to  2f>  weeks  for  a  case  to  proceed  through  the  /appeals  process. 

I  must  emphasize  that  these  are  average  figures.       Undoubtedly 
some  cases  will  take  a   shorter   time  and  others  a  lot  longer. 

One  factor  over  which  the  Board  lias  no  control  is.   (he   time  it 
takes  a  party  to  file  a  notice  of  appeal.      There  is   no  time  limit  on 
this   right  and  we  have  c  ::■•■•:  where  years  elapse  lief  ore   a  person 
:."b:nif.s   an   appeal  of  a   th-ci  sion. 
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Another  factor  which  adds  to  delay  is  the  Board's  compliance 
in  allowing  postponements  when  Inquiries  or  Appeal  Board  hearing     ■ 
dates  are  set.  The  postponement  rate  for  Inquiries  is  between 

2  5  and  30  per  cent  and  at  a  much  higher   rate  for  Appeal  Board 
hearings.   •         For  example,    in  December   1976  the  Appeal  Board 
heard  83  cases  but  during  the  same  month,    received  73  postponement 
requests.         Our  experience  is  that  more  than  80  per  cent  of  the 
postponements  are  at  the  request  of  the  employee  or  his  representative. 
When  there  is  a  postponement  although  we  attempt  to  give  it  priority 
in  setting  a  date,    in  many  cases  it  must   go  to  the  end  of  the  schedule 
which,    in  the  case  of  an  Appeal  Board  hearing,    would  be  a  further 
2  months  at  the  present  time.      We  have  cases  where  there  are 
multiple  postponements   requests. 

Finally,    there  is  the  problem  of  obtaining  appointments  with 
senior  independent  doctors,     waiting  for  hospital  admissions  and 
for  medical  reports.      Although  the  Board  medical  personnel  do 
their  best  to  expedite  these  matters,    in  the  final  analysis  this  is 
another  factor  over  which  we  have  no  real  control. 
Review  of  Appeal  Procedures 

I  understand  questions  have  arisen  before  the  Committee 
with  respect  to  the  review  of  Appeal  Procedvires  by  the  Board. 
I  would  like  the  Committee  to  know  that  the  Appeal  Procedures 
remain  under  general  review  by  the  Board.      May  I  give  two  examples: 

13.  . .« 
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During  1975  almost  all  appeals  entering  the  Appeals  process 
resulted  in  Inquiries  by  Appeals  Examiners  followed  by  decisions 
of  Single  Commissioners. 

As  a  result  of  a  review  of  our  procedures,    the  screening 
process,   which  I  described  earlier,    was  introduced  in  the  Spring 
of  1976.         This  has  resulted  in  a  number  of  cases  being  decided 
directly  from  file  and  has  also  resulted  in  the  elimination  of  the 
two  stage  appeals  process  in  some  twenty-two  percent  of  the  cases 

In  the  Fall  of  1976,    the  Board  directed  the  Commissioners  in 
Appeals  to  review  the  Appeals  system.        A  study  group  was 
established  and  I  have  just  received  its   report  which  will  shortly 
be  placed  before  the  Commissioners  and,    in  due  course,    before 
the  Corporate  Board  for  its  consideration.  These  proposals 

are  of  such  a  nature  that  if  ultimately  approved  by  the  Board 
amendments  to  the  Act  would  be  required. 

In  conclusion  I  want  to  assure  the  Committee  that  the  Board 
welcomes  constructive  criticism  and  will  be  pleased  to  discuss 
with  the  Ombudsman  any  measures  which  he  believes  would  bring 
about  improvements  in  the  Appeals  process. 


G.AV.    Reed,    Q.  C 


Oiil.iuo 
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Ministry  of 

Housing 


416/965-641)0 


lloarsl  Eiloc.V 

Queen's  f\><>- 
Toronto  Ontario 
M7A  MS 


August    30,    1976 


To:      All  MuniciDal    Clerks 


Dear   Sir: 


Re:   Safety  of  Children  in  Multi- 

Storey  Buildings 

In  recent  years  a  number  of  children 
have  died  as  a  result  of  falling  from 
unprotected  window  and  balcony  openings  in 
multi-storey  buildings.   Following  an  inquiry 
into  one  recent  death,  the  Chief  Coroner  of 
Ontario  requested  that  a  review  be  made  of 
the  powers  available  to  municipal  councils  to 
require  the  installation  of  protective  feature! 
on  external  openings  in  such  buildings.   As  a 
result  of  this  review  I  am  advised  that 
municipalities  have  two  ways  by  which  they  can 
require  that  such  features  be  installed,  which 
are  as  follows: 


The  new  On 
provision 
features  o 
openings  i 
and  multi- 
itics,  the 
ensure  tha 
required  i 
ancc  with 


tario  Building  Code  makes 

for  the  installation  of  safety 

n  windows  and  other  external 

n  newly  constructed  apartment 

family  buildings.   Municipal- 

reforc,  have  the  power  to 

t  protective  devices  be 

n  buildings  erected  in  accord- 

the  new  Ontario  Building  Code. 


These  new  provisions  cannot,'  however,  be 
applied  retroactively  to  existing  build- 
ings erected  before  the  Code:  came  into 
effect.   Tor  such  buildings  I  am  advised 
that  a  municipality  has,  through  the 
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All  Municipal  Clerks 


application  of  a  Maintenance  and 
Occupancy  By-lav;  passed  under  the  provisions 
of  Section  36  of  The  Planning  Act,  the 
power  to  require  that  safety  features  be 
installed,  providing  "the  by-law  prescribes 
.  an  appropriate  standard.   Such  a  standard 
may  be  derived  from  the  standard  prescribed 
in  the  Ontario  Building  Code,  or  an 
alternative  standard  which  the  municipality 
deems  to  be  appropriate. 

Since  this  is  a  subject  of  significant 
public  concern,  I  would  be  obliged  if  you  could 
bring  to  your  Council's  attention  the  powers 
described  above  which  are  available  to  a 
municipality  in  ensuring  protection  for  children 
occupying  suites  in  multi-storey  buildings. 
Your  Council  may  deem  it  appropriate  to  amend  its 
Maintenance  and  Occupancy  By-law  to  provide  for 
the  requirement  of  such  safeguards. 

Yours  truly, 


John  Rhodes, 
Minister. 
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SUHSKCTION  3.6.2.     WINDOWS 

3.6.2.1.  I'nlcvs  oUicrvisc  permittee!,  every  room  used  for  sleeping  in  any  building 
ami  c*cr\  priiu-ipal  room  such  as  living  room,  (lining  room  or  combination  thereof 
in  dwelling  units,  shall  he  provided  with  windows  in  conformance  with  Subscclion 
9.7. 

3  6  2  2.(1)  E»cept  as  provided  in  Sentence  (2).  in  Group  C  occupancies  any  window 
located  more  Irian  6  ft  above  the  adiacenl  finished  ground  level  and  lhat  extends  to 
wiihpn  30  in  of  the  adiacenl  lioor  ol  e3Ch  storey  shall  have  fixed  glazing  unless  any 
part  ol  the  window  that  opens  heiov.  thai  height  is  protected  by  a  guard 

(2)  In  a  Group  C  major  occupancy  apartment  building  all  opening  windows  In 
dwelling  units  sNali  comply  with  the  requirements  ol  Sentence  (3)  lor, 

(a)  la!ching  or  automatic  engaging  devices  to  control  the  window  opening;  and 

(b)  screens 

(3)  The  latching  or  automatic  engaging  devices  and  screens  requiied  in  Sentence 
(2)  shall  comply  with  the  requirements  ol  one  of  the  lollowmg.  all  revised  to  1  May, 
1975. 

(a)  CGSH  03  GP  2b  (1974).  •■Windows.  Extruded  Aluminum.  Vertical  and  Horizon- 
tal Sliding,  f.'edium  Duty": 

(o)  CGSO  63  GP  30(1974).  "Windows.  Extruded  Aluminum.  Vertical  and  Horizon- 
tal Shd'r-q.  Standard  Duty", 

(c)  CGSB  63  GP-4a(1971).  Amendment  No.  1.  Jan.  1975.  "Windows.  Sashless, 
Horizontal  Sliding"; 

(J)  CGSB  63  GP -5a(l970).  Amendment  No.  2.  Jan  1975,  "Windows,  Sleel.  Vertical 
and  Horizontal  Sliding.  Standard  Duly";  or 


(e)    CGSB  63  GP  6(1970,.  Amendment  No.  2,  Jan.  1975,  "Windows.  Steel.  Vertical 
and  Horizontal  Sliding.  Medium  Duty". 

(■•,)     Alternative  devices  which  do  not  reduce  the  degree  of  safety  provided  by  Sen- 
tence (2)  and  (3)  may  be  permitted 
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SCHEDULE 


THE  OMBUDSMAN  ACT,  1975 
Delegation  of  Powers 


In  exercise  of  the  power  conferred  upon  me  by 
Section  27  of  The  Ombudsman  Act,  1975/  I  hereby  delegate 
unto  THOMAS  P.  O'CONNOR,  who  is  employed  by  me  as  Deputy 
Legal  Officer,  all  the  powers  of  investigation  conferred 
upon  me  by  The  Ombudsman  Act,  1975,  other  than  the  powers 
conferred  by  Sections  18,  the  power  to  give  a  governmental 
organization  or  person  the  opportunity  to  make  representa- 
tions pursuant  to  Section  19(3),  the  powers  conferred  by 
Section  20(2),  the  power  of  delegation  under  Section  27  and 
the  power  to  make  a  report  under  the  Act. 


Given  under  ray  hand  at  Toronto,  this  28th  day  of 
February,  1977. 


Witness         / 


&1& 


hur  Maloney,  Q.C 
Ombudsman 


-  88  - 


THE  OMBUDSMAN  ACT,  1975 
Delegation  of  Powers 


In  exercise  of  the  power  conferred  upon  me  by 
Section  27  of  The  Ombudsman  Act,  1975,  I  hereby  delegate 
unto  ROBERT  C  DAVIDSON,  who  is  employed  by  me  as  an 
Investigator,  all  the  powers  of  investigation  conferred 
upon  me  by  The  Ombudsman  Act,  197  5,  other  than  the  powers 
conferred  by  Sections  18  and  19(1),  the  power  to  give  a 
governmental  organization  or  person  the  opportunity  to  make 
representations  pursuant  to  Section  19(3),  the  powers 
conferred  by  Section  20(2),  the  power  of  delegation  under 
Section  27  and  the  power  to  make  a  report  under  the  Act. 


Given  under  my  hand  at  Toronto,  this  2  8th  day  of 
February,  1977. 


-  -^  l  t.  Ch^,  i 


z£f> 


Witness 


OQojLL 


tf 


Arthur  Maloney,  Q.C 
Ombudsman 
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SCHEDULE     "f  ■•" 


?33i 


Speaker's  Chambers 


BOARD  OF   INTERNAL   ECONOMY 


Room  188 

Parliament  Buildings 

Vcontc    Ontario 

M7A  1A2 


March  10,  1977 


Mr.  J. A.  Renwick,  MPP, 

Chairman, 

Select  Committee  on  the 

Office  of  the  Ombudsman, 
Room  475, 

Legislative  Building, 
Queen's   Park 


Dear  Mr.  Renwick, 


Re:  1977-78  Estimates  of  the 
Office  of  the  Ombudsman 


I  enclose  a  copy  of  Part  III  of  the  Minutes  of 
Meeting  #2/77  of  the  Board  of  Internal  Economy,  outlining  the 
decisions  of  the  Board  with  respect  to  its  review  of  the  above 
Estimates. 

I  am  also  attaching  a  copy  of  a  letter  dated 
February  25,  1977,  addressed  to  the  Ombudsman  by  the  Chairman  of 
Hickl inq-Johnston  Ltd.  and  tabled  by  Mr.  Maloney  at  Meeting  #2/77. 
You  will  note  from  the  Minutes  that  out  of  five  proposals  for  a 
Management  Study  made  by  Hickl ing-Johnston  Ltd.,  the  Board  decided 
to  refer   three  to  your  Select  Committee  for  consideration. 


Yours  sincerely, 


Enc. 

cc:  Mr. A. Maloney, Q. C. , 

Ombudsman 
R.ets 


M/A 


Russell  D. 
Speaker 


Rowe, 
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EXTRACT  FROM 


MINUTES  OF  MEETING  #2/77  OF  THE  BOARD  OF  INTERNAL  ECONOMY 


4. 


pfrRT  ni:   HELD  IN  ROOM  363,  LEGISLATIVE  BUILDING,  ON 
TUESDAY,  MARCH  8,  1977,  AT  2.00  P.M. 


RESENT:  Members 


Hon.  R.  Rowe,  Speaker,  Chairman 

Hon.  R.  Welch,  Q.C. 

Hon.  L.  Henderson 

Mr.  I.  Deans,  MPP 

Mr.  L..Maeck,  MPP 

Mr.  J.  Breithaupt,  MPP 

Secretariat  of  the  Board 

Mr.  R.  Fleming,  Director  of  Administration 

Mrs.  E.  Storton,  Recording  Secretary 

Mrs.  E.  Stephenson,  Administrative  Coordinator 

Legislative  Assembly  Staff 

Mr.  R.  Lewis,  Q.C,  Clerk  of  the  House 
Mr.  J.  Miggiani,  Finance  Officer 
Mr.  W.  Wilson,  Personnel  Officer 


BSENT:  Hon.  J.  Auld 


DECISIONS  OF  THE  BOARD 


tern  2     Review  of  the  1977-78  Estimates  of  the  Office  of  the  Ombudsman: 

Moved  by  Mr.  Henderson,  seconded  by  Mr.  Deans  and  agreed  that  an 
amount  of  $3,560,000.  be  included  for  the  Office  of  the  Ombudsman 
in  the  1977-78  Estimates  of  the  Government  of  Ontario  subject  to 
the  following  provisions: 

(a)  Salaries: 

That  the  proposed  salaries  for  employees  of  the  Office  of  the 
Ombudsman  be  equated  with  those  of  the  Ontario  Civil  Service 
and  the  Office  of  the  Assembly. 
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(b)  Anti-Inflation  Board: 

That  the  Ombudsman  make  the  necessary  submissions  to  the  Anti- 
Inflation  Board. 

(c)  Administrative  Procedures: 

•  That  with  respect  to  the  five  areas  referred  to  on  Page  2  of  a 
lrtter  dated  February  25,  1977,  addressed  to  tne  Ombudsman  by 
the  Chairman  of  Sickling- Johnston  Ltd.,  and  tabled  by  Mr.  Maloney 
at  £2/77: 

First  -  Salary  Administration 
See  Item  2(a)  above. 

-Second  -  Adoption  of  a  Set  of  Administrative  Standards 

The  Manual  of  Administration  of  the  Government  of  Ontario  shall 
apply. 

Third  -  Efficiency  of  Processing  Complaints 

Fourth  -  Establishment  of  Priorities  in  Complaint  Treatment 

Fifth  -  Establishment  of  Reporting  Relationships  &  Delegation 
of  Responsibi 1 ities  > 

That  these  latter  three  areas  he  referred  to  the  Select  Committee 
on  the  Ombudsman  for  review. 

TON  TO  ADJOURN: 

Moved  by  Mr.  Deans,  seconded  by  Mr.  Breithaupt  and  agreed  that  the 
■ting  adjourn. 


•ch  9,  1977 


irw-z^ 


Chairman 
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Man3je-,n-?1l  ConSuM^ttS 


415  Yonrjo  Street. 
Tcomo.  Onia'-o  MS9  ?E7 
Telephone  (<n6)  366  ?811 


:klinGJohnston 


February  25,  1977. 


RECEIVE 

FEB2  8ig77 


OFFICE  OF  THE 
OMBUDSMAN  •  ONTAR 


Mr.  Arthur  Maloney,  Q.C. , 
The  Ombudsman  of  Ontario, 
65  Queen  Street  West, 
Toronto,  Ontario. 

Dear  Mr.  Maloney: 

The  next  year  will  be  an  important  one  for  the 
Office  of  the  Ombudsman,  because  it  will  be  one  of 
consolidation  of  the  roles  and  functions  developed 
over  the  past  year  and  one  half,  and  one  of  care- 
ful planning  of  future  development  of  the  Office. 

It  is  important  to  recognize  that  the  problems  of 
management  inherent  in  a  new  and  untried  organiz- 
ation of  some  120  people  are  of  major  proportions. 
You  need  the  assurance  that  administration  of  the 
Office  is  efficient,  that  you  have  the  ability  to 
plan  staff  and  facilities  according  to  projected 
case  volume,  and  that  your  administrative  procedures 
are  consistent  with  the  best  practice  in  government 
and  private  organizations.   Substantial  changes  in 
the  way  you  are  organized,  in  systems  and  procedures, 
and  in  methods  of  planning,  are  required. 

These  needs  have  been  clearly  evident  in  our  review 
of  your  salary  administration-   Indeed,  many  of 
your  officials  have  described  difficulties  they 
face  in  their  day-to-day  affairs  which  reflect 
weaknesses  in  coordination  and  in  reporting  relation- 
ships.  There  is  widespread  agreement  that  basic 
questions  of  organization  need  to  be  faced,  and 
faced  soon. 

We  have  formed  the  opinion,  as  well,  that  management 
problems  are  placing  nearly  impossible  demands  on 
you  as  Ombudsman-   These  threaten  to  overwhelm  you 
with  the  details  of  administration  and  impair  your 
ability  to  provide  leadership  to  the  evolution  of 
the  Office. 
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It  must  be  f  .  irly  recognized  that  the  management 
problems  described  here  are  entirely  consistent 
with  a  new  function  and  a  new  organization.   But 
simply  put,  now  is  an  appropriate  time  to  address 
them  directly  and  comprehensively. 

There  are  five  specific  areas  which  require  subs- 
tantial adjustment.   The  first  is  salary  adminis- 
tration which  will  be  firmly  in  hand  by  the  end  of 
March.   The  second  is  the  adoption  of  a  set  of 
administrative  standards  which  ensure  that  your 
practices  are  consistent  with  those  of  comparable 
organizations.   The  third  is  the  efficiency  with 
which  your  office  processes  complaints.   The  fourth 
is  the  way  in  which  you  approach  priorities  in 
complaint  treatment.   This  is  particularly  critical 
to  the  future  pattern  of  expenditures,  because 
increases  in  the  volume  of  complaints  inevitably 
entail  increases  in  costs  --  regardless  of  how 
efficiently  they  are  processed.   And  the  fifth  is 
the  pattern  of  reporting  relationships  and  dele- 
gation of  responsibilities  through  which  the  first 
four  items  are  routinely  addressed.   This  is  a 
matter  of  organization. 

Each  of  these  arc  is  could  be  addressed  in  a  piece- 
meal fashion  but  that  would  not  be,  in  our  opinion, 
the  most  efficient  and  effective  way.   One  of  the 
most  important  lessons  learned  in  public  adminis- 
tration in  this  decade  is  that  management  improve- 
ment works  best  when  it  fully  involves  middle  and 
senior  managers.   What  this  means  in  practice  is 
that  analysis  of  administrative  problems  and  the 
implementation  of  corrective  measures  can  proceed 
at  the  same  time. 

The  program  of  management  improvement  I  have 
discussed  with  you  will  give  the  Office  of  the 
Ombudsman  the  ability  to  decide  among  the  various 
priorities  available  within  the  Act,  and  permit 
the  Office  to  manage  the  flow  of  complaints  thereby 
arising  in  a  manner  consistent  with  the  financial 
limitations  the  Legislature  may  approve.'  This 
will  give  both  you  and  Members  the  assurance  that 
the  Ombudsman  is  addressing  the  most  important 
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needs  of  the  Ontario  community,  and  doing  so  in  the 
most  efficient  manner. 


\-ir~f 


DVF/smh 


Donald  V.  Fowke, 
Chairman. 
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SCHEDULE 


The  Dissent  of  Larry  Grossman,  M.P.P. 

Second  Report  of  the  Select  Committee  on  the  Ombudsman 

Recommendation  #1: 


I  dissent  from  this  Recommendation  for  the  following  reasons: 


1.  The  agreement  be  .ween  the  Ombudsman  and  the  Minister 
of  Housing  expressly  contained  the  word  "adversarial". 
While  the  Committee  has  heard  from  the  Ombudsman, 

it  has  not  asked  for  and  has  not  received  comment 
from  the  Minister  of  Housing.   Without  seeking  from 
one  of  the  two  main  parties  to  the  agreement  any 
comment  with  regard  to  what  may,  to  that  party,  be 
a  serious  deletion  or  a  change  to  the  original 
agreement,  the  Committee  m^y  be  inadvertently 
recommending  a  change  whi  n  may  nullify  an  intended 
agreement.   Contrary  to  tae  language  in  the  report, 
the  removal  of  the  words  "adversarial  nature"  perhaps 
would  not  "give  effect  to  the  agreement",  but 
rather  pervert  it. 

2.  The  Committee's  function  ought  to  be  to  respond  to 
recommendations  of  the  Ombudsman  and  comment  upon 
the  response  of  Government.   In  these  peculiar 
circumstances,  the  Committee  approved  the  ultimate 
actions  of  both  the  Ombudsman  and  the  Government 
(i.e.  -  by  approving  the  agreement  they  had  reached). 
Because  of  unfortunate  problems  which  have  developed, 
the  Committee  now  purports  to  "re-open"  or  instigate 
new  and  possibly  different  action.   The  Committee  is 
not  charged  with  this  responsibility,  and  ought  not 
to  re-involve  itself  at  this  time. 

3.  The  recommendation  of  the  Committee  flows  from  a 
request  of  the  solicitor  for  the  land-owners,  made  to 
the  Committee  to  assist  him  in  the  face  of  rulings 
made  by  the  Commission  which  he  did  not  like.   That 
Commission  is  now  charged  with  the  task  pursuant  in 
part  to  the  explicit  agreement  of  the  Ombudsman 
Committee  that  that  Commission  undertake  that  respon- 
sibility.  The  Commission  must  now  discharge  its 
responsibilities  within  the  confines  of  the  Public 
Inquiries  Act  and  the  Order-in-Council .   The  Committee 
ought  not  intervene  to  attempt  to  alter  or  change  the 
rules  in  response  to  rulings  made  from  time  to  time 

by  the  Commission.   To  do  so,  would  be  to  invite  various 
of  the  parties  to  the  Hearing  before  the  Commission  to 
use  the  Committee  as  a  Court  of  Appeal  each  time  a 
rulinq  is  made  adverse  to  their  interests  by  the 
Comnu  '  ion . 
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2. 


4.   The  very  issue  dealt  with  in  this  Recommendation 
is  now  being  litigated.   It  would  be  improper  and 
unfair  to  all  parties  to  comment  upon,  attempt 
to  change  or  alter  the  very  words  now  being 
tested  and  interpreted  by  the  courts. 


Larry  Grosiman,  M.P.P. 
St.  Andrew!-  St.  Patrick 


2886002 


